Omega De Minimis Administrative Order on Consent Signature Page

. SFUN
Firestone for FIRESTONE 23?3%':); "
Bridgestone/Firestone North American Tire, LLC , by the

[Respondent]
duly authorized representative named, titled and signed below, hereby consents to this
Administrative Order on Consent and agrees to be bound by the terms and conditions thereof.

17 7 )
BY: Z/J/ML/M //}-ﬁ*“w ‘

TITLE: Jane /{{oore, Senior Env(lronmental Consultant

/

DATED: ""“,/%3/0"(

Mailing name and address for this Respondent, or for his, her or its agent for service of process:

NAME: Heidi Bumpers
TITLE: Counsel, Jones Day

51 Louisiana Avenue, N.W.
ADDRESS:

Washington, D.C. 20001

OPTIONAL ENCLOSURES- Please check the appropriate box if you are filing either of
the following optional applications:

0 Application for financial review to qualify for reduced payment (see note on following
page)
al Application for volume review (see note on following page)

If you submit this signature page on time, and do not file either optional application above,

your settlement payment will automatically be reduced by 5%. However, if you submit this
signature page on time with a completed application for volume review, and EPA approves

your application, your settlement payment will also be reduced by 5%.

Administrative Order on Consent Omega Superfund Site
Signature Page



CERTIFICATION

I hereby certify, under threat of penalty for having made false statements to the United States
Government, that the foregoing representations in this Application for Volume Review are true and

correct to the best of my information and belief.
M\ u . &\[\
¥

Dated: £ al 292004
(Signature)

\’\‘c-\u d\ \-i R wm Py

(Printed Name)

Tonks D Ay
(Title) I

Coun~ sel

(Relationship to company
Or organization)

De Minimis Offer Letter Omega Superfund Site
Application for Volume Review - Certification



Applicaﬁon Form for Volume Review

If your company or organization wishes to request a volume review, it must complete this
form in accordance with the instructions and submiit it, accompanied by your company or
organization’s executed settlement signature page, in time for it to be received by the U.S.
EPA at the address noted in the offer letter no later than 5:00 p.m. on Friday, May 7, 2004.

Company Name: Bridgestone/Firestone North American Tire, LLC
Contact Name: Heidi Bumpers

Contact Title: Counsel, Jones Day

Street Address: 51 Louisiana Avenue, N.W.

City, State & Zip: Washington, D.C. 20001-2113

Telephone Number: (202) 879-7616

Fax Number: (202)_626-1700.

E-Mail Address: hhbumpers@jonsday.com

Error Types. Please check every error type that is applicable to any manifest you would like
the U.S. EPA to review. Please list each manifest you submit for review on the Manifest Review
List, using the letter code(s) adjacent to the applicable error type description in the column on the
Manifest Review List labeled “Error Type(s).”

O A Data Input Error. The total calculated quantity on one or more manifest(s) do(es)
not match the data on the Manifest Summary. Please describe the problem for each affected
manifest, enter the letter code “A” in the Error Type(s) column, and attach a copy of each
manifest.

(B B Generator Identification Error. One or more manifest(s) was or were attributed to
the wrong generator (i.e., it does not belong to your company or organization). Please describe
the problem for each affected manifest, enter the letter code “B” in the Error Type(s) column, and
attach a copy of each manifest.

(0 C Other Error. The volume assigned to one or more manifest(s) is in error for a reason
not covered in one of the above categories. Please describe the problem for each affected
manifest , enter the letter code “C” in the Error Type(s) column, attach supporting
documentation, and attach a copy of each manifest.

De Minimis Offer Letter Omega Superfund Site
Application Form for Volume Review - Page 1



Page 1

Manifest Review List

Manifest Date - Manifest # Error Type(s)* E;ror Description

9/14/90 - | 89661606 B This location, 7777 Edinger Ave., Huntington Beach, Califormnia,

Y .

was owned and operated by J.C. Penney Co. at the time of

disposal (Attachment 1 copy of manifest). The sublease

between J.C. Penney and Bridgestone/Firestone was terminated

on June 30, 1989. (Attachment 2 is a copy of the Sublease

Termination Agreement.) Upon termination of the lease,

Firestone ceased its tenancy and all operations at the store.

L7rujen 82633379 3
4/10/90 89653379 B This location, 7777 Edinger Ave., Huntington Beach, Califormia,
was owned and operated by J.C. Penney Co. at the time of
] S . disposal (Attachment 3 copy of manifest). The sublease

between J.C. Penney and Bridgestone/Firestone was terminated

on June 30, 1989. (Attachment 2 is a copy of the Sublease

Termination Agreement.) Upon termination of the lease,

Firestone ceased its tenancy and all operation at the store.

Attach additional copies of this form as necessary to list more manifests. If more room is need for descriptions, use 81/2 x 11 puper
* |ist letter code(s) for applicable error type(s), as provided in upplication.

De Minimis Offer Letter | Omega Superfund Site
' Application for Volume Review -Manifest List



Page 2

Manifest Review List

Manifest Date Manifest # Error Type(s)* E;ror Description

8/10/90 89643827 B This location was not owned or operated by Firestone.

(Attachment 4 copy of manifest). The address on the

manifest, 24518 Lyons Ave., Newhall, CA, 91321 is Freeway

Chevron and Auto Service (Attachment 5). At the time

of the disposal, Firestone did not own or operate any

retail stores in Newhall, California. An Independent Dealer

Store may have sold Firestone tires, among other brands

of tires, but was not owned, operated or controlled by

Firestone or Bridgestone/Firestone Inc., or Bridgestone/

Firestone North American Tire LLC (hereinafter-"Bridgestone").

Dealer Stores are owned and operated as independent

businesses and are under no obligation to buy either

equipment or products from Bridgestone. At no time did

Bridgestone supply oil or gasoline or any other hazardous

substance to its dealer stores. At no time did Bridgestomne

have control, ownership, authority or responsibilities

Attach additional copies of this form as necessary to list more manifests. If more room is need for descriptions, use 81/2 x 11 paper.
* |_ist letter code(s) for applicable error type(s), as provided in application.

De Minimis Offer Letter Omega Superfund Site
Application for Volume Review -Manifest List



. Page 3

Manifest Review List

Manifest Date Manifest # Error Type(s)* El"ror Description

with regard to waste, or gasoline or waste oil tanks.at

Dealer Stores, or the contents of gasoline or waste oil

tanks at Dealer Stores. At no time was Bridgestone involved

with the disposal of wastes or hazardous substance from

Dealer Stores, and Bridgestone never instructed, controlled

or directed Dealer Stores with regard to: (a) how to dispose

of wastes, (b) who to use for disposal of waste, (c) who to use

for transport of waste, or (d) where to send wastes for

disposal or recycling. At no time was Bridgestone involved

in the day-to-day operations at Dealer Stores, and accordingly,

at no time did Bridgestone require Dealer stores to perform

0il changes, formally or routimely inspect Dealer stores,

demand certain products to be sold, nor require particular

advertising. (Attachment 6 Firestone Dealership Agreement).

Judicial decisions in this regard have consistently held

that the independent dealer relationship does not create

Attach additional copies of this form as necessary to list more manifests. If more room is need tor descriptions, use 81/2 x 11 puper
* st letter code(s) for applicable error type(s), as provided in application.

De Minimis Offer Letter Omega Superfund Site
Application for Volume Review -Manifest List



Page 4

Manifest Review List

Manifest Date Manifest #

Error Type(s)*

Error Description

“a sufficient nmexus’ to warrant the imposition of arranger

1liability" under CERCLA. GE v. AAMCO Transmissions, Inc.,

962 F.2d 281, 288 (2d Cir. 1992), U.S. v. Arrowhead Refining,

829 F. Supp. 1078 (D. Minn. 1992), U.S. v. Arrowhead Refining,

37 E.R.C. 1588 (D. Minn. 1993), Centerior Service Co. V.

Acme Scrap Iron and Metal, 104 F. Supp. 2d 729 (N.D. Ohio

2000) (Opinions included in Attachment 7).

Attach additional copies of this form as necessary to list more manifests. If more room is need for descriptions, use 81/2 x 11 puper.
* |ist letter code(s) for applicable error type(s), as provided in application.

De Minimis Offer Letter

Omega Superfund Site

Application for Volume Review -Manifest List
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Store No. 1069

Huntington Center
Huntington Beach, California
(TBA)

SUBLEASE TERMINATION AGREEMENT
AGREEMENT, dated as of the 30th day of June, 1989, by and
between J. C. PENNEY COMPANY, INC., a Delaware corporation
(hereinafter called "Landlord"), snd BRIDGESTONE/FIRESTONE,
INC. (successor-in-interest to The Firestone Tire & Rubber
Company), an Ohio corporation (hereinafter called "Tenant").

WITNESSETH;:

WHEREAS, pursuant to a certain Sublease Agreement, dated
as of June 1, 1983 by and between Landlord and Tenant there
was demised and leased to Tenant certain premises (the
"Demised Premises"), situated at 7777 Edinger Avenue,
Huntington Center in the City of Huntington Beach, County of
Orange, and State of California, which Demised Premises are
more fully described in said Sublease Agreement; and

WHEREAS, said Sublease Agreement was amended by Amendments
to Sublease dated October 11, 1983 and April 10, 1985; said
Sublease Agreement as so amended is hereafter called the
"Sublease";

WHEREAS, Landlord and Tenant now desire to have an early
termination and cancellation of the Sublease; and

WHEREAS, Landlord and Tenant are duly authorized to enter
into this Sublease Termination Agreement.

NOW, THEREFORE, in consideration of Ten Dollars ($10.00),
the Premises, the mutual covenants herein contained, and other
good and valuable consideration, the receipt of which is
hereby acknowledged, Landlord and Tenant do hereby covenant
and agree as follows:

1. Termination - Effective Date - Payment. The Sublease
and any subleasehold estate created therein in the Demised
Premises shall be and the same aré hereby terminated and

cancelled and shall cease and come to an end on June 30, 1989,

R 11/16/89
1/22/90



(herein called the "Effective Date"). The Sublease shall
continue in full force and éffect until and Tenant shall pay
rent and other charges due énd payable or accruing under the
Sublease up to and including the Effective Date. Landlord
agrees that the rent payments and other charges paid by Tenant
under the Sublease for the B?sement portion of the Demised
Premises for the portion of ‘the term of the Sublease from
September 15, 1988 to the Effective Date and the rent payments
and other charges paid by Tenant under the Sublease for the
first floor portion of the Demised Premises for the months of
July, Auqust, September “and October of 1989 shall be
reimbursed to Tenant, and accordingly, Landlord shall pay
Tenant in reimbursement of these payments and charges the
amount of $75,337.98, in full reimbursement of the rent
payments and charges for said periods. Payment shall be made
by Landlord with the delivery of the fully executed copy of
this Agreement to Tenant. Refer to Exhibit A attached hereto
for the calculation of this reimbursement amount.

2. Surrender and Acceptance. As of the Effective Date,
Tenant surrenders and yields to Landlord, and Landlord hereby
accepts all and singular and yields to Landlord, and Landlord
hereby accepts all and singular the Demised Premises desgribed
in and demised by the Sublease.

3. Compromise Settlement _a utua Release This
Agreement is a compromise settlement and mutual release
whereby Landlord and Tenant hereby extinguish their mutual
rights and claims, arising from their disputes and differences
as to the rights, duties and obligations each has arising from
the Sublease of the Demised Premises and any claims for
workers compensation brought by Tenant's employees working at

the Demised Premises, except that this compromise settlement

R 11/16/89
1/5/90
1/22/90



|
and mutual release shall not pertain to, nor extinguish any

mutual rights or claims%arising from any disputes pertaining
to any contamination of‘clean up costs associated with any
waste oil tanks, locaééd, or previously removed from the
Demised Premises. H

A. Tenant agrees.l that it shall not seek any

l

indemnification or contfibution from Landlord for any injuries
or damages sustained bxiTenant's employees while working at
the Demised Premises. ﬁ

B. Landlord and Teqént each hereto expressly does hereby
fully, finally, and irr%vocably release, remise, and forever
discharge for itself, iﬁs successors and assigns of and the
successors,, assigns, heirs, executors, administrators, next
of kin, employees,, officers, directors, agents,
representatives, parentgcompanies, subsidiaries, affiliates,
and shareholders of eachiother party hereto, from any and all
liability, claims, demangs, rights, suits, actions, causes of
action, damages, penalties, debts, and claims of damage of
every kind, nature or c%aracter whatsoever, which that party
or any one claiming thrpugh or under it may have, known or

unknown, foreseen andﬂ unforeseen, whether presently in

existence or which may 'arise in the future, stemming from
their differences arisiﬁg out of or in connection with the
Sublease pertaining to tbe auto center located at the Demised
Premises, except that ﬁ#is compromise settlement and mutual
release shall not perta%+ to, nor extinguish any mutual rights
or claims arising fréﬁ any disputes pertaining to any
contamination or clean ¢£ costs associated with any waste oil

[
!
tanks, located, or- p;gviously removed from the Demised

Premises.

|
i
|
?
|
|

R 11/16/89



C. This settlement is the compromise of the above
mentioned disputed claims and shall not be treated as an
admission of liability by any of the parties for any purpose.

D. This compromise settlement, notwithstanding Section
1542 of the California Civil Code which provides that "A
general release does not extend to claims which the creditor
does not know or suspect to exist in his favor at the time of
executing the release which if known by him must have
materially affected his settlement with the debtor" shall be
a full settlement of said dispute claim or cause of action
except that this compromise settlement and mutual release
shall not pertain to, nor extinguish any mutual rights or
claims arising from any disputes pertaining to the waste oil
tank on the site that has leaked product and contaminated the
soil surrounding the above subject facility. Such compromise
settlement shall act as a release of future claims that may
arise from the above mentioned dispute whether such claims are
currently known, unknown, foreseen, or unforseen. Landlord
and Tenant understand and acknowledge the significance and
consequence of such specific waiver of Section 1542 and hereby
assume full responsibility for any injuries, damages, losses,
or liability that fhey may hereafter incur for the above
specified dispute.

4. Binding on Successors. This Agreement shall inure to
the benefit of and be binding upon the devisees, executors,
administrators, successors in interest and assigns of both

Landlord and Tenant.

R 11/16/89



IN WITNESS WHEREOF, Landlord and Tenant have caused this
Agreement to be duly executed and sealed the day and year

first above written.

ATTEST: . C. PENNEY COMPANY INC.
By
Assistant Secretary Director of’Real
Estate Operations

ATTEST: 7 BRIDGESTONE/FIRESTONE,
A “ o Qs
4ﬁ§;{stant Secretary Z?be President

INC.




STATE OF TEXAS )
) ss.
COUNTY OF DALLAS )
7

on this the Eing%? day oféﬁé;azzégzzﬁggk;, 1989,
before me, a Notary Public duly authoriZed in and for the said
county in the State aforesaid to take acknowledgments,
personally appeared MICHAEL LOWENKRON , to be
known and known to me to be the Director of Real Estate
Operations of J. C. PENNEY COMPANY, INC., one of the
corporations described in the foregoing instrument, and
acknowledged that as such officer, being authorized so to do,
he executed the foregoing instrument on behalf of said
corporation by subscribing the name of said corporation by
himself as such officer and caused the corporate seal of said
corporation to be affixed thereto, as his free and voluntary
act, and as the free and voluntary act of said corporation,
for .the uses and purposes therein set forth.

IN WITNESS WHEREOF, I hereunto set my hand and

official seal.

ZNotary Public

My Commission Expires:

BETTY SUE-WICKWARE
NOtary Pub c
STATE OF TEXAS
My Comm. Fxp 2-05-92

STATE OF \[/ﬂuu«o )
) ss.
COUNTY OF W ) W 20

on this the BQ[)M day of , 19)9',
before me a Notary public duly authoriffd in and f£ér the said
County in the State oresaid t take acknowledgments,
personally appeared /al‘f [7. Mw , to me
known and known to me to be Vice President of BRIDGESTONE/
FIRESTONE, INC., one of the corporations described in the
foregoing instrument, and acknowledged that as such officer,
being authorized so to do, She executed the foregoing
instrument on behalf of said, ¢ oration by subscribing the
name of such corporation by hiswself as such officer and caused
the orate seal of said corporation to be affixed thereto,
as free and voluntary act, and as the free and voluntary
act of said corporation, for the uses and purposes therein set
forth.

IN WITNESS WHEREOF, I hereunto set my hand and official
seal.

My Commission Expires: //yﬁléc
L
174

4 Notar.y Public

o ’e
WAANS A

“OFFICIAL SEaL”
Vicki J. Gomberg
Notary Publie, State of Illinois
My Commission Explres Aprll 17, 1693

6 Sl o
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What's Nearby

Print-Friendly Version

Business Profile

Freeway Chevron & Auto Service
Center

Contact Info:
(661) 255-7125

Location Info: |

24518 Lyons Avenue, Newhall, CA 91321
map | driving directions

Products & Services:

Maintenance

Try MSN Internet Software for FREE!
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DEALERSHIP ,.
AGREEMENT -

AGREEMENT between The Firestone Tire & Rubber Company ("Company")
and L i e of o ("Dealer™)

COMPANY'S UNDERTAKINGS: Compeny hersby licenses Dealer do identify i premises with Firestone dealenhip
signs o3 an suvthorized Firestone Direct Deeler according o Company’s published policy in efiect from time to time. Company
rants to Dealer the right to purchese such Firestone fires, tubes, batteries, home snd auto accessories {"TBA") &3 Company
Ll to offer for sale at Compeny's reguler Direct Desler Prices in ofect ot the fime of shipment. Company’s sale of TBA
toduch shell be made in sccord with the termi and conditions set forth on the revene sids of this Agreement. Company
?urﬂl" agrees fo participate or co-op in Dealer's advertising of Compeany’s TBA preduch in sccordance with Compeny's
published policy in efect during the term of this Agresment.

DEALER'S UNDERTAKINGS: In consideration for the foregoing, Dealer agrees 4o honor Company's warranty progrem:
provide quality supporling services 4o purchasen of Firestone TBA produch; wme s best ofiorh fo vigorously advertise and
promcte the sale of Firestone TBA preduchs; and to return tire retail purchaser recordation information to, and in form
determined by, Company. Dealer scceph responsibility for the placing and condition of any signs furnished by Compeny
and agress to hcld Company harmless by recson of Desler's use of such signs. Upon ferminstion of 4his Agreement for any
resson, Desles agrees to immediately discortinue the use of and remove from ity premises all Firertone dealenhip signs and
other identification or ssecisation with Compeny. Company shell heve the tight to enter upon Desler’s premises o remove
oll property furnished by Company and all deelership signs, painted or othervise, on the premises or on or stHached fo
windows or walls of the building showing any identification of the premires with Compeny.

TERM OF AGREEMENT: This Agreement shall commence vpon ezecution hereol and continue in effect until dermi-
neted a3 hereinafer provided. Either Compeny or Dealer sholl have the absolute right, with or without cause, fo terminate this
Agreement upon sisty (60) days prior wiien nolice to the other porty, in which event this contract shall ferminate st the
ond of such 80 day period. In addition, either porty may terminate this Agreement on breach by the other party with or without
notice. Termination of this Agreement shall ipso facto terminste sll other contrach or agreements in offect between the
parties, excopt Dealer's obligation to pay for TBA products delivered or monies advanced to Dealer during any term this or any
prior Agreement is in eflect including all ncles, security sgreements, guarantees, pledges, end cther promises evidencing or
sscuring the obligation or peyment thereof. In no event shell damages of any neture be claimed by Desler by resson
of wncellation punuvent to either of the sbove previsiom.

This AGREEMENT shall be geverned by the laws of the State of Ohio. The conditions on the revene side of this
Agreement are sapressly mede o pert hereof. This Agreement and Company's publisthed policies in offect from time to time
constitute the entire undentending between Dezler and Company, and there are no obligetions, representations, promises,
ot conditions other than as stated thersin. No chenge, modification, or cleim of weiver of any torm hereof shall be recog-
rized, eacopt a1 evidenced in wiiting signed by Deeler and by o Vice President of Compeny.

THE FIRESTONE TIRE & RUBBER COMPANY + AKRON, OHIO 44317

J‘-’V Deasler
'733333333-33333:3333§§3§;§3333333333333;333’3"3?3;_33‘3‘333333333333333?3:;33333@33333333333 ERNEEE

1 NPT R i
=,

X o T O 20 S, AR N SN

A NI 3—'.". R 2 S TR Y} S AT AT AR R A D e AT AL AR -
; SN T NN Ty RS A e T, W TaTe gt ==

X

., SN, |

\
A
4




Firestone

Dealership
Agreement

Date of Original Contract to
Establish Continuous Dealership
Agreement

by

THE FIRESTONE
TIRE & RUBBER COMPANY

cap
AKRON, OHIO 44317

TERMS AND CONDITIONS
OF SALE

. Title to TBA sed shell pass to Dealer
F.O.8. point shipment. Shipping terms and
payment ferms are in accordence with
pany's published policy in offect at time of
shipment.

. Prices for TBA are in accordance with Company’s
rogular direct desler prices in effect on dete
order is shipped. In event that Company in-
creates its prices between date of order and date
of shipment, Dealer may | the balance of
any unshipped order by prior written nofice to
Company. In the event of a price reduction,
price protection shall be in accordence with
Company’s published policy in eoffect at ti
of reduction. ’

. Company may, at its discretion, decline to melke
doliveries, eucept for cash, whenover it deems
such decision necessary or advisable. Company
shall not be liable for non-delivery, delay in
delivery, or apportionment of products ordered
hereundor attributable to csutes beyond Com-
pany's reasonable control.

. Dealer agrees to carry in s mame, without
expemse to Company, insurance on its Inventory
of TBA products sufficient fo protect its indebted-
ness to Company.

5. Dealer shall assume end ray any excise, taz, or
levy by any governmental authority
roason of the manufacture or materidls thereot,
or its component pars, or any essessment by
;o‘:o:’d actual sale when made or the ue
reof,

. Firestons TBA produchs ere warranied against
defects in workmanship and material, and agaimst
road hazards in accordance with Company's then
current published warranties. Dealer shall maks
all TBA adjustments in strict accordance with
Company’s adjustment policy in effect at time
of sale and adjustment. Company shall in no
event be responsible for or charged with any
adjustment made by Desler which is contrary
fo or otherwise without Company's policy.

. This contract shall not constitute Dealer an
Agent of Company for any purposs whatsosver.
Dealor agrees not to exhibit Firestone TBA products
at any trade show, fair, or exposition wit! the
supress coment of Company. Dealer shall not
represont to or do any act which could coute
any third per’, to reasonably belisve that Dealer
is an Agent of Company, .
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H i i Desler furth ts that i
| oot dpromenls | g, | i Pk ke e
produces: lowing appual dollar volume of TBA
products:
First Year § Subsequent Year §
Il Tires & Tubes Passenger
Truck
m«:- |l Farm Tractor & Implement
Zip n
Town Code Batteries
| Brake Lining
County. Siate. APPH&OCGS, TV & Radio
- Other H & A Supplies
XD, From_ Repair Matl & Camelback
I Principal Business
g’”"“ Reasons for Change
fhce Type of Building | Ann. Vol. All Depss.
Territory Territory No. Outlets Available No. Closed on Contract
Salessnon. Number. Make of Car, Truck, Tractor — _______ Make of Gasoline
Replaces (Former Deoler) :
Write 'Special Repost to District Manager giving services Dealer is equipped to render.
Inv d By Aceach order for signs, campaign, merchand service, etc.
{PRINT INFORMATION) (SEND STUB TO HOME OFFICE)
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(41335011 @ | DEALERSHIP AGREEMENT

AGREEMENT between The Firestone Tire & Rubber Company (“Company”)
and ... ... P S - . ("Dealer")

dated....... [ .

COMPANY'S UNDERTAKINGS: Company hersby liconses Dealer to identify its promises with Firestone dealership

signs as an authorized Firestone Direct Dealer according to Company's published policy in effect from time to time. Company

rants to Dealer the right to purchese such Firestono tires, fubes, batteries, home and auto accessories ("TBA") as Company

Ll to offer for sale at Company's regular Direct Dealor Pricos in effoct at the time of shipment. Company's sale of TBA

roducts shall be made in accord with the terms and conditions set forth on the reverse side of this Agreement. Company

rther agrees to participate or co-op in Dealer's advertising of Company’s TBA produch in accordance with Company's
published policy in effect during the term of this Agroement. '

DEALER'S UNDERTAKINGS: In consideration for the foregoing, Dealer agrees to honor Company's warranty program;
provide quality supporting services to purchasers of Firestons TBA products; use its best efforts to vigorously advertise and
promote the sale of Firestone TBA products; and to return tire retail purchaser recordation information to, and in form
determined by, Company. Dealer accepts responsibility for the placing and condition of any signs furnished by Company
and agrees fo hold Company harmless Ey reason of Dealer's’use of such signs. Upon termination of this Agreement for any
reason, Dealer agrees to immediately discontinue the use of and remove from its premises all Firestone dealership signs and
other identification or association with Company. Company shall have the right to enter upon Dealer's premises to remove
all property furnished by Company and all dealership signs, painted or otherwise, on the premises or on or attached to
windows or walls of the building showing any identification of the premises with Cempany.

TERM OF AGREEMENT: This Agr t shall upon execution hereof and continue in effect until termi-
nated o3 hereinafter provided. Either Company or Dealsr shall have the absolute right, with or without cause, to terminate this
Agreement upon sixty (80]) days prior written notice to the other party, in which event this contract shall terminate at the
ond of such 60 day period. In addition, sither party may fterminate this Agreement on breach by the other party with or without
notice. Termination of this Agreement shall ipso facto terminate all other contracts or agreements in effoct between the
parties, sxcept Doaler's obligation to pay for TBA products delivered or monies advanced to Dealer during any term this or any
prior Agreement is in effect including all notes, security agreements, guarantees, pledges, and other promites evidencing or
securing the obligation or payment thereof. In no event shall damages of any nature be claimed by Dealer by reason
of cancellation pursuant fo either of the above provisions.

This AGREEMENT sha!l be governed by the laws of the State of Ohio. The conditions on the reverse side of this
Agresment are expressly made o part heroof. This Agreement and Company's published policies in effect from time to fime
constitule the entire undantending between Dealer and Company, and there are no obligations, representations, promises,
or conditions other than as lfafedg therein. No change, modification, or claim of waiver of any term hereof shall be recog-
nized, except as evidenced in writing signed by Dealer and by a Vice President of Company.

}

THE FIRESTONE TIRE & RUBBER COMPANY + AKRON, OHIO 44317

RETAIN AT DISTRICT OFFICE ACCEPTED:

Desler
§725-Rev. 3-73 \
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TERMS AND CONDITIONS
OF SALE

1. Title to TBA purchased shall pass to Dealer
F.O.B. point of shipment. Shipping terms and
payment terms are in accordance with Com-
pany's publithed policy in effect at time of
shipment.

2. Prices for TBA are in accordance with Compeny's
regular direct dealer prices in effact on date
order is shipped. In avent that Company in-
creases its prices between date of order and date
of shipmant, Dealer may cancel the balance of
any unshipped order by prior written notice to
Company. In the event of & price reduction,
price protection shall be in accordance with
Company's published policy in effect at time
of reduction.

3. Company may, at its discretion, decline to make
deliveries, excapt for cath, whenever it deems
such decition necessary or advisable. Company
shail not be liable for non-delivery, delay in’
delivery, or apportionment of products ordered
hersunder attributable to causes beyond Com-
pany's reasansble control.

4. Dealer agrees to carry in its nama, without
expense to Company, insurance on ifs inventory
of TBA products wifficient to protect its indebted-
ness to Company.

8. Dealor shall assume and pay eny excise, tas, or

levy by any goveramental authority upon or b

of the manufacture or materials =.olo~.

or ifs component parls, o any assessment by

ﬁ-o.o.m& actual sale when made or the use
reof.

8. Firsstone TBA products are warranted against
defects in workmanship and material, and against
road hazards in accordance with Company's then
current publithed warranties. Dealer shall maka
all TBA adjustments in strict accordance with
Company's adjustment policy in affect at time
of sale and adjustment. Company shall in no
ovent be responsibla for or charged with any
adjustment made by Dealer which is contrary
to ot otherwiss without Company’s policy.

7. This contract shall not constitute Dealer an
Agent of Company for any purpote whatsosver.
Dealer agrees not to exhibit Firestone TBA products
at any trade show, fair, or exposition without the
express consent of Company. Dealer shall not
represent to or do any act which could cause
any third v!“N to reasonably believe that Desler
is an Agent of Company.

of TBA
Subsequent Year 8

products:

| doller

merchandising service, etc.

will purchase from Firestone the fol-

Direct Desnler further represents that it
lowing

No. Closed on Contracs

Make of Cor, Truck, Tractor —___________Make of Gasoline

Replaces (Former Dealer)

First Year $

—Ann. Vol. All Depts.

P

€

Initial

Order $

DATE OF ORIGINAL CONTRACT TO ESTABLISH

CONTINUOUS DIRECT DEALERSHIP.

Auach order for signs,

TBA produces:

Write Special Report to District Manager giving services Deaier is equipped to render,

Direct Desaler represents thst it
will handle the following Firestone
Farm Tractor & Implement

Retreads

Appliances, TV & Radio

Other H & A Supplies
Repair Mat'l & Camelback

Tires & Tubes Passenger
Principal Business

Truck
No. Outlets Available

Brake Lining

Reasons for Change
Type of Building

Batteries

Number

Territory

State.

_From.

(PRINT INFORMATION)

Invoiced By.

DATE OF THIS CONTRACT
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Firestone [
ASSOCIATE DEALERSHIP AGREEMENT
AGREEMENT, between authorized Firestone {Supply Point Dealer, ................. .

rsupply Dealer"), and ..o of o, .
“Associate Dealer”") covering the supply of Firestone tires, tubes, batteries, and auto
accessories (TBA).

1. Supply Desler agrees to supply Associate Dealer ifs needs of Firestone TBA produchs in accordance with Supply Dealer's
prices and delivery terms in effect on date of shipment. Supply Dealer's prices and delivery terms are subject to change without
notice. H prices are advanced, Associate Dealer may cance f‘n balance of any unshipped order on prior notice to Supply Dealer.
Supply Dealer may, at its election, decline to deliver products except for cash.

2. Subject to approval of The Firestone Tire & Rubber Company, Astociste Desler will be authorized fo identify Hs premises
with authorized Firestone Associate Dealership signs in accord with the publithed policy of that Company. Associate Desler
may also participate in all advertising and promotional benefits of an authorized Firestone Associate Dealer.

3. In consideration of the foragoing, Associate Dealer agrees to honor Firestone's published product warranty policy in effect
!I":: fi':: o time in strict accordance with its terms, end to supply quality supporting services to retail purchasers of Firestone
products.

4. This Agresment does not constitute Associate Dealer an Agent of Supply Dealer or of The Firestone Tire & Rubber Company.
§ is not transferable or assignable, and is terminable by either party on thirty (30) days prior written notice fo the other party,
without liability of one party to the other, except for payment for products sold and delivered.

License c;rrond by Firastone Associale Dealer
The Firastone Tire & Rubber Company

FIRESTONE T.B.A. SALES AND MERCHANDISING ESSENTIALS (Order Form)

*T.B.A. SALES AND SERVICE DATA BOOK
First year's subscription, includes binder, index,

revisioas.
Price b .
?
Above subscriptions will be sutomatically renewed each yesr in -
February unless canceled.
Shi, Address Seste
P Pirm Name - Please Print CGo
Charge Addrens Seate
t Supply Point - Piease Print Cley
Polot
o o S

Rev. 3-73 # (District to prepare and forward S-1175X to Akron for these subscriptions) DUPLICATE (Return to Supply Poine)

....l..z%.l...l.‘.....'.l.II....".Dl...I.......l.......’...lI.'I.Q..I..O...I....Il.l..l V0 COIDTISADINLINNGOININOIOESE & SoBeIOTIRG.

DATE OF FIRESTONE ASSOCIATE CONTRACT TO ESTABLISH
ATE OF THIS CONTRACT CONTINUOUS DEALERSHIP
Associate Dealer represents thar | Initial Associate Dealer represents that he will
Owoer's Name = —_ - - he will handle !ollgwh‘ Oraer suuhue from Firestone the following annual
F TBA p s ollar vol of TBA prod
Business —_— i First Year 8 Subsequent Yrs. §
Name Tires & Tubes Passenger
Street Address Truck

or R.F.D. No.

Farm Tractor & Implement

Zi =
Town c&'_____ RM
R Batteries
Counry Smate Brake Lining
Applhances, TV, & Radio
Supsly Point Other H & A Supplies
er Repair Mat'l & Camelback
S FERSEAG SN
Town Seate TYPE OF BUILDING ANN, VOL. ALL DEPTS. __
NO. OUTLETS AVAILABLE .__ .. NO. CLOSED ON CONTRACT
District Office MAEAEC(E); %ﬁm% TR-A()TI'OR —— e MAKE OF GASOLINE
Territory Territory Write Special Report to Dastrict Manager giving “services Amociste Dealer is equipped to
Sal Numb d A{mr.h order for signs, anpoudcement campasgn, merchendising service, etc.




GENERAL ELEC. CO. v. AAMCO TRANSMISSIONS, INC.
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Cite as 962 F.2d 281 (2nd Cir. 1992)

GENERAL ELECTRIC COMPANY,
Plaintiff-Appellant,

v.

AAMCO TRANSMISSIONS, INC.; Cen-
tral Albany, Inc.;; Robert Fowler, (for-
merly doing business as A & B Avco);
A & B Service Center, (successor to A
& B Avco); Sylvester Brackett, doing
business as Brackett’s Sunoco Station;
Charles Smith, doing business as
Smith’s Automotive and Charles H.
Smith’s Auto Repairing, (formerly do-
ing business as Charlie Smith Texaco);
Barry Malone, doing business as
Chick’s Sunoco, (formerly doing busi-
ness as Chick’s Auto Service and
Chick’s Gulf); Colonie Import Distribu-
tors Ltd; John H. Ellsworth, doing
business as Gulf Service Station;
George’s Mobil Mart; James Morgan,
doing business as Jim’s Northway Arco
Service Station; Latham Auto Lab, Inc.
and Latham Mobile Mart; Lehmann's
Garage; Marshall’s Garage, Inc; Allan
Kowsky; Park Tire Sales and Service
Center; Two World Tires; Ronald J.
Gizzi, doing business as Ron’s Service
Center; Richard B. Tullock. doing busi-
ness as Tullock’s Service Station; Gulf
Qil Company; Shell Qil Company and
Atlantic Richfield Company, Defen-
dants,

Gulf Oil Company; Shell Oil Company
and Atlantic Richfield Company,
Defendants-Appellees.

No. 933, Docket 91-7980.

United States Court of Appeals,
Second Circuint.

Argued March 3, 1992.
Decided May 13, 1992.

Judgment debtor brought action
against oil companies and their service sta-
tion tenants to recover contribution for re-
sponse costs for cleaning up site of waste
motor oil disposal. The United States Dis-
trict Court for the Northern District of
New York, Con. G. Cholakis, J., entered

summary judgment in favor of companies.
Judgment debtor appealed. The Court of
Appeals held that oil companies were not
“arrangers” of disposal of their service sta-
tion tenants’ waste oil and, therefore, were
not liable on that basis.

Affirmed.

1. Health and Environment ¢=25.5(5.5)."

0il companies were not “arrangers” of
their service station tenants’ disposal of
waste oil and, therefore, were not liable on
that basis under CERCLA, even if compa-
nies had ability or opportunity to control
the disposal, and even though companies
leased underground storage tanks to ten-
ants, sold virgin motor oil to them, and
exercised control over certain aspects of
tenants’ businesses; companies had no obli-
gation to exercise control over disposal of
waste oil. Comprehensive Environmental
Response, Compensation, and Liability Act
of 1980, § 107(a¥8), 42 US.C.A.
§ 9607(2)(3).

See publication Words and Phrases
for other judicial consiructions and
definitions.

2. Health and Environment ¢=25.5(5.5)
Mere existence of economic bargaining
power which would permit one party to
impose certain terms and conditions on an-
other does not itself create obligation un-
der CERCLA. Comprehensive Environ-
mental Response, Compensation, and Lia-
bilty Act of 1980, §§ 101 et seq., 107(a)(3),
42 US.C.A. §§ 9601 et seq., 9607(a)(3).

3. Health and Environment ¢=25.5(5.5)
Although arranger liability under
CERCLA can attach to parties that do not
have active involvement regarding timing,
manner, or Jocation of disposal, there must
be some nexus between potentially respon-
sible party and disposal of hazardous sub-
stance. Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of
1980, § 107(a}3), 42 U.S.C.A. § 9607(a)(3).
4. Health and Environment ¢25.5(5.5)
Congress emploved traditional notions
of duty and obligation in deciding which
entities would be liable under CERCLA as
arrangers for disposal of hazardous sub-
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stances. Comprehensive Environmental
Response, Compensation, and Liability Act
of 1980, § 107(a)3), 42 TU.S.C.A.
§ 9607(a)(d).

5. Health and Environment ¢25.5(5.5)

Factors which make owner or operator
responsible party do not apply with equal
force in determining arranger liability un-
der CERCLA. Comprehensive Environ-
mental Response, Compensation, and Lia-
bility Act of 1980, § 107(a)(1-4), 42
U.S.C.A. § 9607(a)(1-4).

6. Health and Environment €=25.5(5.5)

Oil companies could not be held liable
under CERCLA on theory that they aided
and abetted their service station tenants’
disposal of waste motor oil; nothing indi-
cated that companies gave assistance or
encouragement to the disposal or that they
had knowledge of breach of duty concern-
ing disposal of the oil. Comprehensive En-
vironmental Response, Compensation, and
Liability Act of 1980, § 101 et seq., 42
U.S.C.A. § 9601 et seq.

Daniel R. Solin, Solin & Breindel, New
York City, for plaintiff-appellant.

Michael A. Smith, Chevron, Houston,
Tex., for defendant-appellee Gulf Oil Co.

Scott A. Barbour, McNamee, Lochner,
Titus & Williams, Albany, N.Y., for defen-
dant-appellee Shell Oil Co.

David K. Floyd, Phillips, Lytle, Hitch-
cock, Blaine & Huber, Buffalo, N.Y., for
defendant-appellee Atlantic Richfield Co.

Before: CARDAMONE and ALTIMARI,
Circuit Judges, TELESCA, District Judge.*

PER CURIAM:

INTRODUCTION
Plaintiff~Appellant, General Electric
Company (“General - Electric”), appeals

from the decision of the United States Dis-

* Honorable Michael A. Telesca, Chief Judge,
United States District Court for the Western

- . 962 FEDERAL REPORTER, 2d SERIES

trict Court for the Northern District of
New York (Con. G. Cholakis, Judge ) grant-
ing summary judgment in favor of defen-
dants-appellees, Gulf OQil Company
(“Gulf”), Shell Oil Company (“Shell”) and
Atlantic Richfield Qil Company (“ARCQO”),
and from a subsequent Order, entered Sep-
tember 17, 1991, which directed the entry
of partial final judgment in favor of Gulf,
Shell and ARCO (collectively, “the oil com-
panies”), pursuant to Fed.R.Civ.P. 54(b).

This action arose out of a previous cost
recovery action in which the appellant, Gen-
eral Electric, was a defendant. That ac-
tion, State of New York v. Wray, et al.,
No. 838-CZ-1621, was filed in 1983 and
amended to include General Electric in
1984. In Wray, the State of New York
(“the State") alleged that between 1975 and
1980, H. Eugene Wray and Albany Waste
Oil (collectively, “Wray”) transported vari-
ous hazardous substances from General
Electric’s and other defendants’ facilities to
a storage site on Waite Road (“the Waite
Road site”). The State claimed that haz-
ardous wastes stored at the Waite Road
site, which was located on freshwater wet-
lands, had leaked into the surrounding soil,
surface water and groundwater. The State
sought, through the provisions of the Com-
prehensive Environmental Response, Com-
pensation and Liability Act (“CERCLA"),
42 U.S.C. § 9601, et seq., to hold the defen-
dants liable for the response costs that had
been and would be incurred in an effort to
clean up the Waite Road site.

On June 7, 1990, the State, General Elec-
tric and most of the other defendants
agreed to settle the Wray action by enter-
ing into a Consent Judgment. The Consent
Judgment provided that General Electric
would undertake and fund the clean-up of
the Waite Road site in accordance with a
Remedial Action Plan, but permitted Gen-
eral Electric to pursue a subsequent contri-
bution action against any potential defen-
dants that did not participate in the Con-
sent Judgment. General Electric alleges
that it has spent over 1.6 million dollars in

District of New York, siting by designation.
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performing the remediation that it agreed
to undertake in the Consent Judgment.

On June 18, 1990, General Electric exer-
cised its right to seek contribution by filing
this action against thirty individual service
stations, which it alleges arranged for the
disposal or transport of waste oil stored at
the Waite Road site. On December 10,
1990, General Electric filed an amended
complaint, adding Shell, ARCO and Gulf as
defendants. General Electric alleges that
the oil companies, who leased service sta-
tion facilities and sold petroleum products
to some of the service station defendants,
are liable under CERCLA for response
costs incurred by General Electric in the
clean-up of the Waite Road site.

General Electric seeks to hold the oil
companies liable under CERCLA as entities
that arranged for the disposal or treatment
of a hazardous substance, namely waste
motor oil that was stored by dealers at
service stations they leased from the oil
companies. See 42 U.S.C. § 9607(a)3).
Following extensive discovery, the oil com-
panies moved for summary judgment. Ina
decision rendered from the bench, the dis-
trict court stated that

G.E. maintains the legal standard is that
the party sought to be held liable need
only be shown to have the opportunity or
authority to control the place or manner

" of disposal, which apparently means if
the parties could have arranged for the
disposal of waste, that party may be
liable as an arranger. This, in the
court’s judgment, is not the standard.
Here, even assuming the oil- companies
could have directed the dealers to dispose
of their wastes in a particular manner,
the record is undisputed that the compa-
nies did not do so.

(A-37-38).] Thus, the district court con-
cluded that the oil companies were not lia-
ble as *“arrangers” under CERCLA, and
granted their motion for summary judg-
ment. This appeal followed.

1. Cuations to (A-_) are references to the Joint
Appendix on appeal.

BACKGROUND

From 1953 until 1980, H. Eugene Wray
owned and operated a waste oil business in
the Albany, New York area. In 1977,
Wray hired Scott A. Fayville, who was
Wray’s only employee, and together they
picked up waste oil from several major
corporations, including General Electric.
In addition, they scavenged waste oil from
over one hundred local automobile dealer-
ships, garages and service stations. Three
of the dealers that allegedly allowed Wray
and Fayville to pump and carry away waste
oil from their stations’ storage tanks were
Sylvester Brackett, Harry Malone (doing
business as Chick’s Service Station) and
James Morgan (doing business as Jim’s
Northway). All three dealers are named as
defendants in this action.

Each of these dealers had a relationship
with one of the oil company defendants.?
Although their relationships differed some-
what in detail, they were fundamentally
the same in all respects material to this
action. Each of the dealers entered into a
detailed lease agreement with his respec-
tive oil company, which provided for the
lease of service station premises and equip-
ment. The leased equipment included, in
each case, an underground tank used for
storing waste motor oil until it was dis-
posed of. The dealers also agreed, either
in lease agreements or supplemental agree-
ments, to maintain the premises in a cer-
tain manner, keep specific minimum hours
and purchase minimum amounts of their
respective oil company’s products. Al
though it appears that in some cases, the
dealers were not required to purchase only
those products manufactured by their re-
spective oil companies, at least one dealer
believed he was required to do so, and all
three of the dealers testified that they in
fact purchased petroleum products sold at
their stations solely from their respective
oil companies.

Each lease or supplemental agreement
set forth specific lessor-dealer responsibili-

2. The relationships between the dealers and the
oil companies were as follows: Sylvester Brack-
ett—Gulf; Harry Malone—Shell; James Mon-
roe—ARCO.
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ties for the maintenance and upkeep of the
dealer’s service station. For example, in
its agreement with Mr. Monroe, ARCO re-
quired the dealer to perform daily or week-
ly maintenance and checks on the under-
ground gasoline storage tanks. ARCO
also required that the dealer make sure
that the underground tank used for storing
waste oil “is emptied as required and that
the piping to the tank is kept free of waste,
ete.” Similarly, in a document entitled
‘“Lessee’s Maintenance Obhgatnons " Shell
required Mr. Malone to “empty [the] waste
oil tank.” Gulf made no reference to the
waste oil tank in its agreement with Mr.
Brackett regarding their respective mainte-
nance responsibilities.

In accordance with the terms of their
lease and supplemental agreements, the oil
companies encouraged their dealers to sell
gasoline and motor oil at competitive prices
and conducted periodic inspections to en-
sure that the station premises and equip-
ment were clean and well-maintained. All
three lease agreements did, however, con-
tain a clause providing that the dealers
remained independent businessmen. The
clause in Shell's agreement with Mr. Ma-
lone typifies the language found in each of
the leases. It provides that

[nJothing in this lease shall be construed

as reserving to Shell any right to exer-

cise any control over, or to direct in any
respect the conduct or management of,
the business or operations of Lessee on
the premises, but the entire control and
direction of such business and operations
shall be and remain in Lessee, subject
only to Lessee’s performance of the obli-
gations in this Lease.

(A-415; A-179; A-1308).

As part of their service station opera-
tions, each of the dealers during at least
some of the period covered by this action,
performed oil changes and provided repair
services for customers. Dirty oil from en-
gine crank cases was removed from the
automobiles and stored in underground
waste oil storage tanks until it was re-

' 4 (8
3. Waste o1l scavengers came to the dealers’ sta-
tions periodically to remove the waste o1l from
the storage tanks. None of the dealers ever
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moved from the premises by waste oil sca-
vengers.? The dealers replaced the used oil
with virgin motor oil manufactured by their
respective oil companies. Some of the deal-
ers purchased this oil directly from the oil
companies, while others purchased it from
a “jobber” or middleman. While the oil
companies encouraged their dealers to pur-
chase and sell as much of their petroleum
products as possible, none of the oil compa-
nies required their dealers to perform oil
changes

Although the oil companies’ representa-
tives periodically inspected the waste oil
tanks and other equipment leased to the
dealers, none of them made any recommen-
dations to their dealers regarding the prop-
er way to dispose of waste motor oil, and
none of them participated in the decision of
how, when or where to dispose of waste oil.

DISCUSSION

{11 The primary issue that faces us in
this appeal is whether the oil companies
arranged for the disposal of hazardous
waste pursuant to 42 U.S.C. § 9607(a)(3).
In- granting the oil companies’ motion for
summary judgment, the district court de-
termined that it was undisputed that the oil
companies had.not directed the dealers to
dispose of the waste oil in any particular
manner, and in fact that “the responsibility
for making arrangement for the disposal of
the waste was left totally to the dealers.”
(A-38).

On appeal, General Electric conbends
that the district court erred in holdingthat,
in order to be liable as arrangers, the oil
companies must have been actively in-
volved in the timing, manner or location of
disposal. Appellant argues that, in light of
CERCLA’s_broad scope, this court should
interpret arranger liability to include those
who have the ability or authority to direct
or control the disposal of hazardous
wastes, even though they never partici-
pated in the actual decision of how or
where to dispose of them. Under this
much broader standard, appellants urge

paid the scavengers for removing the oil, nor
did they receive payment for permitting the
scavengers 10 remove it.
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that a genuine issue of material fact exists
as to whether the oil companies’ allegedly
pervasive control of the dealers’ day-to-day
activities gave them the authority to influ-
ence the dealers’ waste disposal practices.

As this appeal comes to us on the district
court’s grant of summary judgment in fa-
vor of the defendants-appellees, we must
engage in a de novo review of the record.
We will affirm the district court only if we
agree that there is no genuine issue as to
any material facts, and that the appellant is
entitled to judgment as a matter of law.
B.F. Goodrich Co. v. Murtha, 958 F.2d
1192 (2d Cir.1992).

A. CERCLA's Statutory Scheme:

CERCLA is a broad, remedial statute
enacted by Congress in order to enable the
Environmental Protection Agency (the
“EPA”) to respond quickly and effectively
to hazardous waste spills that threaten the
environment, and to ensure “that those re-
sponsible for any damage, environmental
harm, or injury from chemical poisons bear
the costs of their actions.” S.Rep. No. 848,
96th Cong., 2d Sess. 13 (1980), U.S.Code
Cong. & Admin.News 1980, 6119, reprint-
ed in 1 CERCLA Legislative History at
320. Under CERCLA, the EPA is autho-
rized to undertake remedial efforts to clean
up hazardous waste spills and, where an
“imminent and substantial endangerment
to the public health exists,” to take legal
action in order to compel potentially liable
parties to undertake their own private
clean-up efforts. Murtha, 958 F.2d at
1196; 42 U.S.C. § 9606(a).

In enacting CERCLA, Congress estab-
lished four groups of responsible parties,
all of whom are liable regardless of intent,
and provided a limited number of narrowly
constructed defenses to CERCLA liability.
42 U.S.C. § 9607(a) and (b). Through this
scheme of liability Congress envisioned a
system that would permit the EPA to re-
coup its costs from a source of funds other
than the taxpayers. It was Congress’ in-
tent that CERCLA be construed liberally in
order to accomplish these goals. Murtha,
at 1198,

In order to establish a prima facie case
of CERCLA liability, a plaintiff must prove
that (1) the defendant is a responsible party
as defined by section 9607(a)(1)~(4); (2) that
the site at issue is a “facility” as defined by
section 9601(9); (3) that there has been a
release of hazardous substances at the fa-
cility or that such a release is threatened;
(4) that the plaintiff has incurred response
costs in connection with that release; and
that (5) the costs incurred and the response
actions taken conform to the National Con-
tingency Plan set up under CERCLA. Id.
at 1198.

Under CERCLA's liability provision, re-
sponsible parties include generators of haz-
ardous waste, present or past owners at
the time of disposal of facilities where haz-
ardous wastes are disposed of, transporters
of hazardous wastes, and those who ar-
range for the disposal or transport of haz-
ardous waste. 42 U.S.C. § 9607(a); Mur-
tha, at 1198; Florida Power & Light Co. v.
Allis Chalmers Corp., 893 F.2d 1313, 1317
(11th Cir.1990). The only issue raised on
this appeal is whether the defendants-ap-
pellees are liable as entities that arranged
for the disposal of a hazardous substance.

B. Arranger Liability Under § 9607(a)(3):
Section 9607(a)(3) provides that,
any person who by contract, agreement,
or otherwise arranged for disposal or
treatment, or arranged with a transport-
er for transport for disposal or treat-
ment, of hazardous substances owned or
possessed by such person, by any other
party or entity, at any facility or inciner-
ation vessel owned or operated by anoth-
er party or entity and containing such
hazardous substances,

shall be liable for any necessary response
costs consistent with the National Contin-
gency Plan. Disposal, as it is used in sec-
tion 9607, is statutorily defined. See 42
US.C. § 9601(29); 42 U.S.C. § 6903(3).
Likewise, the terms ‘“hazardous sub-
stance,” “facility,” and “treatment” are all
expressly defined by Congress. See 42
U.S.C. § 9601(9), (14), (29). Congress has
not, however, provided a definition for the
phrase “otherwise arranged’—the term
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which is critical to a determination of the
appellees’ liability for response costs in-
curred by the appellant in connection with
the Waite Road site. See Florida Power &
Laght, 893 F.2d at 1317.

Appellant, General Electric, urges this
court to read the phrase ‘“otherwise ar-
ranged” to include those entities that had
the ability or authority to control the waste
disposal practices of a third party, even
though they never took part in the decision
of how, when or where to dispose of the
hazardous substance. General Electric ar-
gues that this interpretation of section
9607(a)(3) is entirely consistent with CERC-
LA’s broad, remedial structure, and would
satisfy Congress’ goal of ensuring that
those responsible for environmental con-
tamination shoulder the cost of its clean-up.

[2] The appellant’s argument is appeal-
ing, but this court cannot conclude that by
enacting § 9607(a)(3), Congress intended to
hold any entity that merely had the oppor-
tunity or ability to control a third party’s
waste disposal practices liable as an entity
that “otherwise arranged for” disposal or
transport of hazardous waste. While “per-
sons cannot escape liability by ‘contracting
away’ their responsibility or by alleging
that [an] incident was caused by the act or
omission of a third party[,]” the mere exist-
ence of economic bargaining power which
would permit one party to impose certain
terms and conditions on another, does not
itself create an obligation under CERCLA.
See New York v. General Electric Co., 592
F.Supp. 291, 297 (N.D.N.Y.1984).

[3,41 Although arranger liability can
attach “to parties that do not have active
involvement regarding the timing, manner
or location of disposal,” CPC Internation-
al, Inc. v. Aerojet-General Corp., 159
F.Supp. 1269, 1279 (W.D.Mich.1991), there
must be some nexus between the potential-
ly responsible party and the disposal of the
hazardous substance. See id. at 1278; see
also Murtha, at 1199. This nexus is prem-
ised upon the potentially liable party’s con-
duct with respect to the disposal or trans-
port of hazardous wastes. 42 U.S.C.
§ 9607(a). In other words, Congress em-
ployed traditional notions of duty and obli-

962 FEDERAL REPORTER, 2d SERIES

gation in deciding which entities would be
Hable under CERCLA as arrangers for the
disposal of hazardous substances. Accord-
ingly, this court concludes that it is the
obligation to exercise control over hazard-
ous waste disposal, and not the mere ability
or opportunity to control the disposal of
hazardous substances that makes an entity
an arranger under CERCLA's liability pro-
vision.

Almost all of the courts that have held
defendants liable as arrangers have found
that the defendant had some actual involve-
ment n the decision to dispose of waste.
E.g., United States v. Bliss, 667 F.Supp.
1298, 1306 (E.D.Mo.1987) (defendant had
‘“ultimate authority for decisions regarding
disposal” and actively participated in the
arrangement of transportation for hazard-
ous substances); United States v. Ward,
618 F.Supp. 884, 894-95 (E.D.N.C.1985)
(corporate officer who was personally in-
volved in decision to dispose of hazardous
substance was liable as an arranger even if
he did not know where waste would be
disposed of).

The few courts that have held an entity
responsible as an arranger in the absence
of actual involvement have found that nex-
us between the potentially liable party and
the disposal of hazardous substances to be
some obligation to arrange for or direct
their disposal. E.g., CPC International,
759 F.Supp. at 1278 (“[t]he nexus issue is
not a test of whether a party created or
left hazardous substances or had title to
them, but rather whether the party as-
sumed responsibility for determining their
fate”) (emphasis added).

For example, in United States v. ACETO
Agricultural Chemicals Corp., the court
held that the defendant, who hired another
company to formulate a commercial grade
pesticide, would be liable as an arranger if
it was established that the defendant
owned the technical grade pesticide, the
work in progress and the final product and,
in addition, knew that the generation of
hazardous wastes was inherent in the for-
mulation process. 872 F.2d 1373, 1381 (8th
Cir.1989); Jomes-Hamilton Co. v. Beazer
Materials & Services, Inc., 959 F.2d 126,
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131-32 (9th Cir.1992); see also Levin Met-
als Corp. v: Parr-Richmond Terminal
Co., 781 F.Supp. 1448, 1452 (N.D.Cal.1991),
as clarified by Levin Metals Corp. v
Parr-Richmond Terminal Co., 7181
F.Supp. 1452, 1453 (N.D.Cal.1991) (issue of
whether there is a sufficient nexus be-
tween chemical companies’ acts and dispos-
al of hazardous waste turns on whether
“generation of hazardous waste was inher-
ent in the process and whether the chemi-
cal companies retained ownership of the
chemicals and, therefore authority to con-
trol the work in process ‘at. all times”).
Thus, courts have found that ownership of
hazardous substance, when combined with
actual control over the process, that gener-
ates the hazardous waste, supports arran-
ger liability.

Here, the undisputed facts demonstrate
that the oil companies had no obligation to
exercise control over. the manner in which
their dealers disposed of waste motor oil.
Unlike the defendants in Levin Metals and
ACETO, the oil companies did not own the
hazardous substance, nor did they control
the process by which waste motor oil was
generated. In fact, while the oil companies
may have encouraged their dealers to sell
as much of their petroleum products as
they .could, the uncontroverted evidence
demonstrates that they did not require
their dealers to perform oil changes.

It was a matter of practice for each
dealer to collect the waste oil and store it in
an underground tank until it was disposed
of. The fact that the oil companies leased
the underground storage tanks to their
dealers is not sufficient to make them lia-
ble ds arrangers under CERCLA. The oil
companies did not provide by contract that
they would have any responsibility for the
disposal of the waste oil collected by each
of the dealers. As evidenced by the “inde-
pendent business” language appearing in
all three leases, the decision of whether or
not to perform oil changes, and the manner

4. In fact, absent the actual exercise of manage-
ment authonity, courts have refused to impose
liability on an entity that merely “knew about
the nature of the facility’s operations and had
‘the power to get involved mn actual manage-

in which the waste oil collected would be
disposed of, was left entirely to the dealers.

Similarly, the oil companies’ sale of vir-
gin motor oil products to their dealers,
either directly or indirectly, does not create
an obligation to control the disposal of the
waste motor oil. Florida Power & Light,
893 F.2d at 1319 (mere sale of a useable
product does not create CERCLA arranger
liability). Nor does the fact'that the oil
companies leased service stations to their
dealers and required certain minimum
hours of operation’ and imposed minimum
standards of cleanliness make them liable
as arrangers. To the extent that the oil
companies did exercise control over certain
aspects of their dealers’ businesses, none
of it was directed toward either the genera-
tion of or the disposal of waste oil. Thus,
in the absence of a contractual provision to
the contrary, the undisputed facts of this
case demonstrate that the oil companies
were under no obligation to arrange for the
disposal of waste oil collected by their deal-
ers.

{51 The appellant’s citation to United
States v. Fleet Factors Corp. and similar
cases in support of their, argument that the
oil companies’ alleged control over the deal-
ers subjects them to arranger liability is
unavailing. 901 F.2d 1550 (11th Cir.1990),
cert. denied, — U.S. ——, 111 S.Ct. 752,
112 L.Ed2d 772 (1991). Although the
Fleet .Factors court contemplated liability
where the authority to control operations
of a third party exists, it did so in the
context of “owner or operator” liability,
and not arranger liability. Id. at 1554-55.
Owners or operators and arrangers are two
distinct types of responsible parties with
distinct characteristics. A Compare 42
US.C. § 9607(a)(1) and (2) with
§ 9607(a)(3). The factors which make an
owner or operator a responsible party do
not apply with equal force in determining
arranger liability.*

Thus, we conclude that the undisputed
facts of this case demonstrate that a suffi-
cient nexus does not exist -between the

ment' of the facility.” Lewin Metals Corp. v.
Parr-Richmond Terminal Corp., 781 F.Supp.
1454, 1457 (N.D.Cal.1991); see also In Re Berg-
soe Metals Corp., 910 F.2d 668, 671-73 (9th Cir.
1990).
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appellees’ acts and the dealers’ disposal of
the waste motor oil to warrant the imposi-
tion of arranger liability on the oil compa-
nies.

C. Aider and Abetter Liability:

[6] Appellant also contends that even if
the appellees are not liable as arrangers,
the district court should have imposed lia-
bility on them under the common law doc-
trine of aider and abetter liability. We
need not determine whether common law
doctrines can be used to supplement CERC-
LA’s detailed statutory scheme because the
common law theory of aider and abetter
liability simply does not apply to the facts
of this case.

Traditionally, an individual may be sub-
ject to liability for the tortious conduct of
another as an aider and abetter if he

knows that the other's conduct consti-

tutes a breach of duty and gives substan-

tial assistance or encouragement to the

other to so conduct himself.
Restatement (Second) of Torts, § 876(B).
There is simply no evidence in this case to
suggest that the oil companies knew their
distributors’ disposal of waste oil constitut-
ed a breach of any kind or that they gave
assistance or encouragement to the distrib-
utors to so dispose of such waste. Instead,
the oil companies took no part in the dis-
posal of waste oil and there is no evidence
that they had knowledge of the distribu-
tor's disposal practices. Thus, plaintiff’s
claim that the oil companies are liable as
aiders and abetters is without merit.

CONCLUSION

Based on the undisputed facts in this
case, we find that Shell, ARCO and Gulf
did not have the obligation to exercise con-
trol over their dealers’ waste oil disposal
practices and, therefore, were not arran-
gers within the meaning of CERCLA, 42
U.S.C. § 9607(a)(3). Accordingly, we af-
firm the district court’s grant of summary
judgment to the defendants-appellees,
Shell, Gulf and ARCO.
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Eric Bradway; Stuart W. Kessler; Arline
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man; Philip Berg; and Leon Akselrad,
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Brenda K. MITCHELL, Secretary of the
Commonwealth of Pennsylvania; Wil-
liam Boehm, Commissioner, Bureau of
Commissions, Elections and Legisla-
tion,

Arlen Specter, United States Senator
From Pennsylvania, Defendant-
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Betty Clift, Dorothy Ferebee and Louis
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Brenda K. Mitchell and William Boehm,
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Philip Valenti, Betty Clift, Dorothy Fere-
bee, Eric Bradway, Stuart W. Kessler,
Arline Lotman, Patricia W. Lord, How-
ard William Glassman, Sean Lannon,
Martin Zehr, Francis Worley, Kathleen
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Nos. 92-1262, 92-1264 and 92-1274,

United States Court of Appeals,
Third Circuit.

Argued April 9, 1992.
Decided April 14, 1992.

Candidates in national election brought
civil rights action for declaration that con-
duct of commonwealth officials in refusing
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away like so much dust seriously misunder-
stands the conditions under which the formi-
dable power of the federal judiciary can—and
should—be invoked.” Fellhauer, 673
F.Supp. at 1449. These considerations are
certainly more substantive than the simplistic
notion that procedural flaws should be over-
looked merely because they are procedural.

B. Northbrook’s Venue Response

[7] Defendants’ position does not gain ad-
ditional strength by virtue of the venue re-
sponse contained in Northbrook's answer.
In the state court complant, Production in-
cluded a standard venue allegation stating
that venue was proper under the Wisconsin
Statutes. In its answer, Northbrook “de-
nie[d] that venue is proper under the Wiscon-
sin Statutes as this cause was removed to the
Eastern District of Wisconsin on February 3,
1993.” (Northbrook’s Answer at 15.) De-
fendants argue that this response constitutes
a sufficient expression of consent under the
statute. The Court disagrees. Again, the
law requires Northbrook's consent to be un-
ambiguous, and the foregoing response is a
mere statement of fact that the matter was
removed. It does not go further to state that
Northbrook also consents to removal. If it
did, removal would be proper. It is in the
nature of an answer to respond to every
allegation contained in the complaint, and the
Court cannot attach special significance to
Northbrook’s denial of the venue allegation.

NOW THEREFORE, BASED ON THE
FOREGOING, IT IS HEREBY OR-
DERED THAT:

1. Plaintiff’'s motion to remand is granted
and the case 1s remanded to Milwaukee
County Circuit Court for further proceed-
ings.

2. Plaintiff's motion to extend time for
serving its mandatory discovery responses 1s
demed as moot.

SO ORDERED.

w
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UNITED STATES of America, Plaintiff,
v.

ARROWHEAD REFINING COMPANY,
et al.,, Defendants.

ARROWHEAD REFINING COMPANY,
et al., Third-Party Plaintiffs,

V.

Rodney A. ANDERSON, et al.,
Third-Party Defendants.

Civ. No. 5-89-0202.

United States District Court,
D. Minnesota,
Fifth Division.

Dec. 21, 1992.

United States brought action under
Comprehensive Environmental Response,
Compensation, and Liabiity Act (CERCLA)
against owners and operators of waste oil
reprocessor, against its principal officers, and
against 12 corporations seelang judgment for
recovery of remedial and response costs.
Defendants brought third-party action
against, inter alia, seller of petroleum prod-
ucts. Seller moved for summary judgment.
The District Court, Magnuson, J., adopting
report and recommendation of MeNulty,
United States Magistrate Judge, held that
seller was not liable for response costs gener-
ated by wirtue of a company’s collection of
waste oil from service stations bearing sell-
er's brand name and engaged in retail sale of
seller's products,

Motion granted.

1. Health and Environment €25.5(5.5)

CERCLA imposes joint and several
stret liability for harm which is not indivisi-
ble between multiple actors, and once 1t 1s
determined that party falls within classifica-
tion of “responsible party,” liability attaches
without regard to fault or state of mind.
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980,
§ 107(a), as amended, 42 U.S.C.A. § 9607(a).
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2. Federal Civil Procedure ¢=2544

To raise genuine issue of material fact,
in opposition to motion for summary judg-
ment, plaintiffs were obligated to come for-
ward with evidentiary matemal stating specif-
1c facts on personal knowledge which contra-
dicted facts stated in evidence submitted by
movant.

3. Health and Environment ¢=25.5(5.5)

Term “arranged” under CERCLA stat-
ute rendering person liable for response
costs if person “arranged for disposal” of
hazardous substances is entitled to liberal
interpretation to promote overwhelmingly re-
medial statutory scheme. Comprehensive
Environmental Response, Compensation, and
Liabiity Act of 1980, §¢ 101, 107(a)3), as
amended, 42 U.S.C.A. §§ 9601, 9607(a)3).

See publication Words and Phrases
for other judicial constructions and del-
inions

4. Health and Environment €25.5(5.5)

Courts will not permit party to insulate
itself from liabiity under CERCLA by con-
tract, but will look beyond parties’ character-
1zation of transaction to ascertan its true
nature, and 1mpose lability accordingly.
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980,
$ 107(a)(8), as amended, 42 U.S.C.A.
§ 9607(a)(3)

5. Health and Environment &25.5(5.5)

Liability as generator of hazardous sub-
stance will not be 1mposed upon party whose
acts or actions do not demonstrate some
responsibility for decision on disposition of
hazardous substance. Comprehensive Enwvi-
ronmental Response, Compensation, and Lia-
bility Act of 1980, § 101 et seq., as amended,
42 US.C.A. § 9601 et seq.

6. Health and Environment €=25.5(5.5)

The nexus inquiry for imposition of ha-
bility for response costs test whether or not
party assumed, or had obligation to assume,
responsibility for a critical decision on dispos-
al of waste product. Comprehensive Enwi-
ronmental Response, Compensation, and Lia-
bility Act of 1980, § 101 et seq., as amended,
42 US.C.A. § 9601 et seq.

7. Health and Environment ¢&25.5(5.5)

Necessary nexus for mmposition of re-
sponse costs is easily found in instances
where party took affirmative action which
resulted in deposit or treatment at site which
ultimately resulted in release of hazardous
substance or where party retained authority
to control handling and disposition of hazard-
ous substance and, by failhng to act, in effect,
decided upon disposition by negative person-
al involvement. Comprehensive Environ-
mental Response, Compensation, and Liabili-
ty Act of 1980, § 101 et seq., as amended, 42
US.C.A. § 9601 et seq.

8. Health and Environment €=25.5(5.5)

“Nexus,” for purposes of imposition of
liability for response costs, 1s, in common
terms, merely connection between potentially
responsible party and disposal of hazardous
waste. Comprehensive Environmental Re-
sponse, Compensation, and Liabiity Act of
1980, § 101 et seq., as amended, 42 U.S.C.A.
§ 9601 et seq.

See publication Words and Phrases

for other judicial construcuons and def-
initions

9. Health and Environment €=25.5(5.5)

Ownership or possession of waste prod-
uct 1s not necessary to liability for response
costs under CERCLA as a “generator.”
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980,
§ 101 et seq, as amended, 42 U.S.C.A.
§ 9601 et seq.

See publication Words and Phrases

for other judicial constructions and del-
mnitions

10. Health and Environment ©25.5(5.5)

In determining whether requisite nexus
is present, for purpose of imposition of liabili-
ty for response costs, court must engage in
fact specific inquiry to determine whether
action of party sought to be charged as gen-
erator of hazardous substance provides nec-
essary connection between that party’s con-
duct and disposal of hazardous waste. Com-
prehensive Environmental Response, Com-
pensation, and Liability Act of 1980, § 101 et
seq., as amended, 42 U.S.C.A. § 9601 et seq.
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11. Federal Civil Procedure ©2470.1

Disputed fact is “matenal” for purposes
of summary judgment if it must inevitably be
resolved and if resolution may determine out-
come of case under governing law.

See publication Words and Phrases

for other judicial constructions and def-
miuons

12. Federal Civil Procedure ¢=2470.1

Applicable substantive law identifies
which facts are matenal and which are irrele-
vant, for purposes of summary judgment,
and provides criterion for categorizing factu-
al disputes.

13. Federal Civil Procedure €=2470.1

Matenal fact dispute 1s “genuine,” for
purposes of summary judgment, if evidence
is such that reasonable jury could return
verdict for nonmoving party when evidence is
viewed through prism of substantive eviden-
tiary burden.

14. Health and Environment €=25.5(5.5)

Seller of petroleum products was not
hable for response costs as generator by
virtue of a company’s collection of waste oil
from service stations bearing seller’s brand
name and engaged in retail sale of seller's
products, on theory seller consented to dispo-
sition, or on theory that it had obligation to
assure proper waste disposal as result of
requiring dealers to perform oil changes;
seller did not retain ownership of oil sold to
retailers, did not control process which gen-
erated waste oil, and did not possess authon-
ty over disposal of waste oil. Comprehensive
Environmental Response, Compensation, and
Liability Act of 1980, § 107(a)3, 4), as
amended, 42 U.S.C.A. § 9607(a)3, 4).

15. Health and Environment €=25.5(5.5)

Purpose of CERCLA is to assess re-
sponse costs on those responsible for prob-
lems caused by disposal of hazardous waste,
and authority or obligation to control han-
dling and disposal of hazardous substances is
ceritical factor. Comprehensive Environmen-
tal Response, Compensation, and Liability
Act of 1980, § 101 et seq., as amended, 42
US.C.A. § 9601 et seq.
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16. Health and Environment ¢=25.5(5.5)

Under the CERCLA, -liability attaches
only to persons who actually transact in haz-
ardous substance for purpose of treatment or
disposition. Comprehensive Environmental
Response, Compensation, and Liabihty Act
of 1980, § 101 et seq, as amended, 42
US.CA § 9601 et seq.

17. Health and Environment ¢=25.5(5.5)

Generator liability under CERCLA wili
be imposed upon allegedly responsible per-
son who contracts with third party to manu-
facture or refine product by process in which
generation of hazardous substances is inher-
ent only if 1t retains ownership of raw mate-
rial during manufacturing or refining process
and can be seen to have retained authonty to
control work in progress and disposition of
hazardous by-product. Comprehensive Envi-
ronmental Response, Compensation, and Lia-
bility Act of 1980, § 107(a)3), as amended, 42
US.C.A. § 9607(a)(3).

Jerome Gilbert Arnold, Larson Huseby
Brodin Davis & Arnold, Duluth, MN, Mary
Ellen Carlson, U.S. Atty. Office, Minneapolis,
MN, Peter W. Colby, Atty., U.S. Dept. of
Justice, Land & Natural Resources Div., En-
vironmental Defense Sect., Janet Katz, U.S.
Dept. of Justice, Torts Branch, Civ. Div.,
Alce Crowe, Patricia L. Sims, USEPA,,
Alan Held, Nancy J. Spencer, Robin L. Juni,
U.S. Dept. of Justice, Environment & Natu-
ral Resources Div., Washington, DC, Terence
Paul Branigan, U.S.E.P.A,, Region V, Chica-
go, IL, Greer S. Goldman, U.S. Dept of
Justice, Environmental Defense Sect., Wash-
mgton, DC, for the U.S.

Dennis M. Coyne, Fredrikson & Byron,
Minneapolis, MN, for Arrowhead Refining
Co., Orval Kemp and Willam A. Heino

Craig D. Diviney, Steven M. Chnistenson,
Becky A. Comstock, Dorsey & Whitney, Min-
neapolis, MN, for Armco.

Ronald John Fischer, Stephan K. Todd,
William J. Kabbert, II, U.S8.X. Corp., Pitts-
burgh, PA, for U.S.X. Corp

Gilbert Woodward Harmes, Hanft Fride
O’Brien Harmes Swelbar & Burns, Duluth,
MN, for the Eveleth Taconite.
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Thomas Raymond Thibodeau, Johnson Kil-
len Thibodeau & Seiler, Duluth, MN, Joseph
W. Klein, Roberta W. Thomas, Reed Smith
Shaw & McClay, Pittsburgh, PA, Alice C.
Saylor, Duluth Missabe & Iron Range Ry-
Co., Monroeville, PA, for Duluth Missabe &
Iron Range Ry. Co.

Susan Mary Swift, Frank Allen Dvorak,
MacKall Crounse & Moore, Minneapolis,
MN, for Hibbing Taconite Co., Bethlehem
Steel Corp., Pickands Mather & Co. and
Ontario Hibbing Co.

Lawrence C. Brown, Delmar R. Ehnich,
John Bennett Gordon, Lori Ann Wagner,
Faegre & Benson, Minneapolis, MN, for
Fred H. Bame and Gopher Rubber Cote

Michael Wayne Lien, Stauber & Lien Law
Office, A. Charles Olson, Duluth, MN, for
Rodney A. Anderson.

David Russell Oberstar, Fryberger Bu-
chanan Smith & Frederick, Duluth, MN, for
Arrow Chevrolet, Arrowhead Tree Service,
Inc., Arrowhead Equipment Co., Edgewater
Service, Inc., Brian Livingston, Lucky Sales
& Service, Donald R. Nolhn, PFL, Inc., West
End Iron & Metal Corp., Wilderness Exp.,
Inc., Plaza Dodge, Inc., Sawyer County, Wis.

John Mark Colosimo, Greenberg Colosimo
& Patchin, Virgima, MN, for Aurora
Schools-ISD 691 and Biwabik Schools-ISD
693, Klimek Enterprises, Inc., ISD No. 2711
Mesabi East.

Robert H. Magie, Crassweller Magie An-
dresen Haag & Paciotti, Duluth, MN, for
Bend Tee, Inc., Como Oil Co., Lowell K.
Venberg, Albert Leustek, Modern Construc-
tors, Inc., North Country Equipment, Inc.,
Meierhoff, Inc.

Bryan N. Anderson, Crassweller Magie
Andresen Haag & Paciott:, Duluth, MN, for
Edgar E. Holmes, Willam A. Holecek, Aug
G. Garay, Leonard A. Leger, Service Oil Co.
of Duluth.

Mark J. Hanson, Doherty Rumble & But-
ler, St. Paul, MN, Timothy J. Dolan, Doherty
Rumble & Butler, Minneapolis, MN, for Con-
rad Berg.

Thomas F. Andrew, Brown Andrew Hal-

lenbeck Signoretti & Zallar, Duluth, MN, for
Best Oil Co., Inc.

John Carver Richards, III, Trenti Law
Office, Virginia, MN, for John Carlson.

Robert Edward Cattanach, Oppenheimer
Wolff & Donnelly, St. Paul, MN, for Blandin
Paper Co., Continental Motors Volvo—Suba-
ru, Devinck's, Inc.,, Kapus-Erickson, Inc.,
Kari Toyota-Jeep-Eagle, Inc., Krenzen Cad-
illac-Pontiac-Honda-Nissan, Kronlund Mo-
tors, Inc., Larson Chevrolet-Oldsmobile,
Inc., Messelt's, Inc., Northern Motors, Inc.,
Oswald Motor Co., Northwoods Ford-Lin-
coln-Mercury, Rhude Ford, Inc., Ryland
Ford, Inc., Sonmju Motor, Inc., Swanby-Wil-
son, Inc.,, Dow Chemcal Corp., Odberg &
Ryan Lincoln-Mercury-Saab, Thibert Chev-
rolet-Buick & Recreational Vehicles, Atlantic
Richfield Co., Blandin Wood Products Co.,
Shell Oil Co., Clusiau Sales & Rental, Inc.,
Roos Motors, Inc.

Timothy Robert Thornton, Briggs & Mor-
gan, Minneapolis, MN, for BN Transp., Inc.

Lloyd W. Grooms, Jr., Winthrop & Wein-
stine, St. Paul, MN, for Boise Cascade Corp.

Charles B. Rogers, Briggs & Morgan, Min-
neapolis, MN, John Bernard Van De North,
Jr., David Cardle McDonald, Briggs & Mor-
gan, St. Paul, MN, for Century Motor
Freight, Inc.

Joseph James Mihalek, Fryberger Bu-
chanan Smith & Frederick, Duluth, MN, for
City of Superior.

Ross F. Plaetzer, Oppenheimer Wolff &
Donnelly, St. Paul, MN, for City of Cloquet.

Bryan Franklin Brown, Duluth, MN, for
City of Duluth and Duluth Transit Authonty.

Terry C. Hallenbeck, Brown Andrew Hal-
lenbeck Signoretti & Zallar, for Cloquet
Transit Co., Evert H. Pearson.

Brian E. Humphrey, Howard 1. Levine,
Miller & Martin, Chattanooga, TN, for Coca-
Cola Bottling.

Charles B. Rogers, Briggs & Morgan, Min-
neapolis, MN, Dawnid Cardle McDonald,
Bnggs & Morgan, St. Paul, MN, for Conti-
nental Oil Co., Jelco Bus Co., Ruan Leasing
Co., Target Stores.

Paul R. Cooper, pro se.



1082

Michael Francis Durst, Terri Lee Lehr,
David M. Weiby, Witkin Weiby Maki Durst
& Ledin, Superior, W1, for Jim Cormuer, Phil
Cormier, Douglas County, Wis., Leslie Olson,
John R. Olson, Reuben Johnson & Sons, Inc.,
Washington County, Wis., Murphy Oil USA,
Inc., City of Ashland, J.R. Jensen & Son,
Inc., Hallberg Const. & Supply.

John Edward Rode, Rode Lucas & Schel-
lhas, Minneapolis, MN, for Cummins Diesel
Sales.

Charles B. Rogers, David Cardle Mec-
Donald, Brniggs & Morgan, St. Paul, MN, for
Dahlen Transport, Inc. and Duluth Laundry,
Inc.

Dennis Leslie O'Toole, Lano Nelson
OToole & Fecker, Grand Rapids, MN, for
David Gildmeister, Tom Paolo, Jim Quiel.

Michael Wayne Lien, Stauber & Lien Law
Office, Duluth, MN, for Dave McMillen, Hen-
ry Brandengen, Allen Youngberg, Lous Pi-
chetty, Jacob A. Hemmerling, Lynn M. Ham-
mer, Santerre Service, Inc., Thomas R. Stau-
ber, John A. Degno, Robert Wilson, Ray-
mond J. Turcotte, Howard Udenberg and
Vernon K. Anderson.

Terry C. Hallenbeck, Brown Andrew Hal-
lenbeck Signoretti & Zallar, for William N.
Nelson, Hermantown Schools-ISD 700 and
Lake City Auto Parts Co., Inc.,, Proctor
Schools~ISD 704, Elmer J. Jyring.

Sean E. Hade, Jardine Logan & O’Brien,
St. Paul, MN, for Dean Dieren, Ranger
Chevrolet-Cadillac-Geo.

Donald Hills, pro se.

Sarah D. Halvorson, Lindquist & Vennum,
Minneapolis, MN, Mark Leshe Knutson,
Richard L. Bye, Bye Boyd Andersen, Duluth,
MN, for Duluth Schools-ISD 709.

Gene Wells Halverson, Halverson Watters
Bye Downs Reyelts & Bateman, Duluth, MN,
for Duluth, Winnipeg & Pacific Ry. Co.

Duluth Laundry, Inc., Dale W. Rappana,
pro se.

Thomas A. Egan, Burnsville, MN, for E.M.
Trucks, Inc., Larson Companies Ltd.

Michael Wilham Haag, Crassweller Magie
Andresen Haag & Paciotti, Duluth, MN,
Cynthia G. Irmer, Leslie Beth Bellas, Squire

829 FEDERAL SUPPLEMENT

Sanders & Dempsey, Washington, DC, for
Firestone Tire & Rubber Co.

Richard W. Sobalvarro, Donohue Rajkow-
ski, Thomas G. Jovanovich, St. Cloud, MN,
for Floyd Hanson and Howard Anderson.

Robert Curtis Pearson, Johnson Killen
Thibodeau & Seiler, Duluth, MN, for Fred J.
Honer.

Paul F. Wojciak, Wojciak Law Office, Hib-
bing, MN, for Furlong, Inc.

Brian L. Anderson, Michael P. Cariton,
VonBnesen & Purtell, Milwaukee, WI, for
General Elec. Co., Richard Sampson.

Gail Nelson Murray, Naughtin Mulvahill &
Murray, Hibbing, MN, for General Diesel.

Charles B. Rogers, Thomas A. Larson,
Briggs & Morgan, Minneapolis, MN, for
Goodyear Tire & Rubber Co.

Delmar R. Ehrich, Faegre & Benson, Min-
neapolis, MN, for Gopher Oil Co.

Janel Elaine Pozarnsky Laboda, Charles
B. Rogers, Briggs & Morgan, Minneapohs,
MN, David Cardle McDonald, Briggs & Mor-
gan, St. Paul, MN, for Great Lakes Gas
Transmission Co.

Sheldon B. Guren, Guren Law Office,
Cleveland, OH, for Great Lakes Towing Co.

Richard Greeley, pro se.

Robert Edward Cattanach, Oppenheimer
Wolff & Donnelly, St. Paul, MN, Thomas H.
Weaver, Christopher J. Dietzen, Larkin
Hoffman Daly & Lindgren, Bloomington,
MN, for H & P of Bramerd, Inc.

Trygve Arthur Egge, Egge Law Office,
Arden Hills, MN, for Headwater Equpment.

Kenneth David Butler, Joseph V. Fergu-
son, III, Clure Eaton Butler Michelson Fer-
guson & Person, Duluth, MN, for Thomas M.
Hon, Kenneth A. Truscott, Clifford A. Kol-
quist and Harry W. Carlson.

Mark Leslie Knutson, Bye Boyd Andersen,
Duluth, MN, for H K Enterprises, Inc.,
Highland Seventy-Six, Inc., Williams Weld-
ing Supply Co., Zemth Dredge Co., Voyageur
Bus Co., Benna Ford, Inc.

David Gene Schueppert, Bemidji, MN, for
Howard 0il Co.
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Jeffrey W. Cook, Winthrop & Wenstine,
St. Paul, MN, for Indianhead Truck Line.

Joseph James Mihalek, Fryberger Bu-
chanan Smith & Frederick, Duluth, MN,
David P. Morzenti, Morzenti Law Office,
Hurley, WI, for Iron County, Wis. '

Sean E. Hade, Jardine Logan & O'Bnen,
St. Paul, MN, Keith W. Dallenbach, Dallen-
bach Amich & Wartman, Ashland, WI, for
Ison Equipment, Inc.

Lawrence Joseph Hayes, Maun & Simon,
St. Paul, MN, Walter G. Cowan, Jr., J.C.
Penney Co., Denver, CO, for J.C Penney
Co., Inc.

David Russell Oberstar, Fryberger Bu-
chanan Smith & Fredenick, Bruce Ecker
Coleman, Duluth, MN, for Jeno’s, Inc.

Gary E. Persian, Persian MacGregor &
Thompson, Minneapolis, MN, for Leo Juga-
sek, Charles E. Gronseth, Paul M. Mettner,
Frank T. Zbaracki, Thomas P. Jugasek.

Sarah D. Halvorson, Lindquist & Vennum,
Minneapolis, MN, for KMart Corp

Steven Lawrence Reyelts, Halverson Wat-
ters Bye Downs Reyelts & Bateman, Duluth,
MN, for Laht1 Motors, Inc. and Lahti Chev-
rolet & Cadillac.

David Allen Stromgren, Duluth, MN, for
Lepak Lumber Co.

Lowell K. Venberg, pro se.

Robert Edward Cattanach, Oppenheimer
Wolff & Donnelly, St. Paul, MN, Thomas O.
Mulligan, Mulligan Law Office, Spooner, WI,
for Link Bros., Inc.

Bruce Ecker Coleman, Duluth, MN, for
Marine Iron & Shipbu.

John A. Masog, Masog Law Office, Park
Rapids, MN, for McGrave’s Motors, Inc.,
Tom Kostal Ford, Inc., Hillman Jacobson.

Michael William Haag, Crassweller Magie
Andresen Haag & Paciotti, Duluth, MN, for
Medical Arts Garage, Inc., Oneida Realty Co.

Robert Bryan Jaskowiak, Rider Bennett
Egan & Arundel, Minneapolis, MN, Thomas
W. Duffy, Duffy Law Office, Hayward, WI,
for Midland Garage, Northern Lakes Co-op.

Robert Michael Wasilensky, Burnsville,
MN.

Richard Charles Mollin, Mollin Law Office,
International Falls, MN, for Roy C. Miller,
Bergstrom Oil, Inc.

Roy C. Miller, pro se.

Thomas H. Weaver, Christopher J. Diet-
zen, Larkin Hoffman Daly & Lindgren,
Bloomington, MN, for Mills Motors, Inc.

J. Milton Lund, pro se.

Scott A. Smith, Karen Marie Hansen, Pop-
ham Haik Schnobrich & Kaufman, Mimnne-
apolis, MN, for Minnesota Power, Superior
Water, Light and Power Co.

John E. Graves, Duluth, MN, for Mont-
gomery Ward & Co.

Robert Edward Cattanach, Oppenheimer -
Wolff & Donnelly, St. Paul, MN, Robert
Bryan Jaskowiak, Rachel Kaplan, Rider Ben-
nett Egan & Arundel, Minneapohs, MN, for
Moses Chevrolet-Pontiac-Buick.

Allan R. Helstrom, pro se.

George Leslie Carlson, Northwestern Bell
Telephone Co., Minneapolis, MN, for North-
western Bell Telephone Co.

Thomas L. D’Albani, Cann Schmidt Has-
kell & D’Albam, Bemidji, MN, for Page &
Hill Forest Products, Inc.

William Penrose, pro se.

Kenneth David Butler, Clure Eaton Butler
Michelson Ferguson & Person, Duluth, MN,
for Peterson Bros. Trucking, Omer F. Prud-
homme.

Mark F. Ten Eyck, Gerhard Paul Gengel,
I1, Popham Haik Schnobrich & Kaufman,
Larry Dale Espel, Greene Espel, Minne-
apolis, MN, for Potlatch Corp., Superwood
Corp., Erickson Petroleum Corp., Hohday
Station Stores, Inc.

William J. Truscott, pro se.

Martha C. Brand, Leonard Street & Dei-
nard, Minneapolis, MN, for Road Machinery
& Supplies Co.

Ronald Sorvig, pro se.

Stephen Michael Knutson, James E. Knut-
son, Thomas Seymour Deans, Knutson Flynn
Hetland Deans & Olsen, St. Paul, MN, for
Roseau School Dist. No. 682.

Richard Sampson, pro se.
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Daniel C. Murray, Frederick S. Mueller,
Daniel A. DuPre, Johnson & Bell, Chicago,
IL, for Sears Roebuck & Co.

James D. Robinson, Jr., Murphy Hansen &
Robinson, Duluth, MN, for Sivertson Fisher-
ies, Inc.

Steven C. Overom, Maki & Overom, Du-
luth, MN, for Clarence E. Black, City of
Hermantown.

Alan Lee Mitchell, St. Louis County Atty.,
Duluth, MN, for St. Lowis County, Minn.

Robert J Kay, Kay & Eckblad, Madison,
WI, for Kenneth R. Enckson.

Gilbert S. Buffington, Minn. Atty. Gen.,,
Pau] Kenneth Kohnstamm, James S. Alexan-
der, Minn Atty. Gen., St. Paul, MN, for
State of Minn. Dept. of Mihtary Affairs.

Sherry A. Enzler, Minn. Atty. Gen. St.
Paul, MN, for State of Mimnn. Dept. of
Transp.

John J. Glinski, Wis. Dept. of Justice,
Madison, WI, for State of Wis. Dept. of
Transp

Wilham D. Ohara, Jr., Brainerd, MN, for
Donald J. Stealy.

Robert Edward Cattanach, Oppenheimer
Wolff & Donnelly, St. Paul, MN, Dennis Les-
he O'Toole, Lano Nelson O'Toole & Fecker,
Grand Rapids, MN, for Robert Tarbuck.

Wilham Dahahy Paul, Mathias & Paul, Du-
luth, MN, for Texaco H & G, Inc.

Robert W. Thatcher, pro se.

Mary Kay Klemn, Bemidji, MN, for Thor-
son, Inc.

Paul A Rajkowski, Richard W. Sobalvarro,
Donohue Rajkowski, Thomas G. Jovanowvich,
St. Cloud, MN, for John E. Schneeberger.

Wally C. Hallberg, pro se.

Ralph Harnngton Tully, Minneapolis, MN,
for Warden Qil Co

Douglas Arnold Boese, Dunlap Finseth

Berndt & Sandberg, Rochester, MN, for
Wherley Transfer.

Harry L. Munger, MacDonald Munger
Downs & Munger, Duluth, MN, for Zemth
Spring Co

Robert Bryan Jaskowiak, Rider Bennett
Egan & Arundel, Minneapolis, MN, for Zie-
gler, Inc.
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Gerhard Paul Gengel, II, Popham Haik
Schnobrich & Kaufman, Minneapolis, MN,
Michael S. Mostek, McGill Gotsdiner Work-
man & Lepp, Omaha, NE, Kim B. Murphy,
Metz Baking Co., Sioux City, 1A, for Zins-
master Baking Co.

Michael S. Ryan, Damel A. Haws, Mur-
nane Conlin White & Brandt, St. Paul, MN,
for Amoco Corp.

Runar S. Anderson, pro se.

John Carlton Knoepfler, Robins Kaplan
Miller & Ciresi, Minneapohs, MN, for Apex
Qil Co.

David Emerson McDonald, Jr., Jacobs Me-
Donald Sile McDonald & Fauerbac, Iron-
wood, MI, Kenneth David Butler, Clure Ea-
ton Butler Michelson Ferguson & Person,
Duluth, MN, Joel L. Massie, Massie Law
Office, Bessemer, MI, James D. McKenzie,
McKenzie Law Offices, Mercer, WI, for
“Rocky” Rocovitis.

H.F. Pfremmer, pro se.

Michael A. Klutho, Bassford Heckt Lock-
hart Truesdell & Briggs, Minneapohs, MN,
for Blodgett Chevrolet, Inc.

Thomas Dice Jensen, Lind Jensen & Sulli-
van, Minneapolis, MN, for Bob Lewis Olds.
Ine.

Michael W. McNee, Robert J. McGuire,
Kathryn M. Glaeser, Cousineau McGure &
Anderson, Minneapolis, MN, for C.D Hau-
gen, Inc

David Emerson McDonald. Jr., Jacobs Mec-
Donald Sile McDonald & Fauerbac. Iron-
wood, MI, Kenneth David Butler, Clure Ea-
ton Butler Michelson Ferguson & Person,
Duluth, MN, for Chief Oil Co., Inc

John Carlton Knoepfler, Robins Kaplan
Miller & Ciresi, Minneapolis, MN, for Clark
Oil and Refining Corp.

Clyde Amundson, pro se.

Charles B. Rogers, Briggs & Morgan, Min-
neapolis, MN, Michael R. Goldman, Rudnick
& Wolfe, Chicago, IL, for Conwed Corp.

Richard E. Hughes, pro se.
Donald Cameron, pro se.

Remus L. Cossalter, pro se.
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Ernest M. Janckila, Gloria Sorenson, pro
se.

Gerald Ewer, pro se.

Mark F. Ten Eyck, Gerhard Paul Gengel,
I1, Joy Mare Ankeny, Popham Haik Schnob-
rich & Kaufman, Larry Dale Espel, Minne-
apolis, MN, for McKesson, Inc.

Frank D. Giacomini, pro se.
George W. Lucia, pro se.

Sarah D. Halvorson, Lindquist & Vennum,
Minneapolis, MN, Charles Henry Leduc, Le-
duc Law Office, Intl Falls, MN, for Colleen
T. Gray.

Sarah D. Halvorson, Lindquist & Vennum,
Minneapolis, MN, for Wilham T. Gray, Har-
vey D. Morgan.

Allen D. Hansen, pro se.

Kenneth David Butler, Clure Eaton Butler
Michelson Ferguson & Person, Duluth, MN,
for Harbor City Oil Co., Donald B. Anderson,
Jr., Clifford A. Kolquist, Ronald W. Kolquist,
Edith D. Rogers, Donald B. Anderson, Jr.

Holger A. Nelson, pro se.

Kenneth Allen Knudson, Superior, WI,
Richard August Rohleder, Stringer & Roh-
leder, St. Paul, MN, for Joseph G. McNa-
mara.

Melvin L. Maki, pro se.

Andrew Robert Larson, Walter Llewellyn
Dawvis, Larson Huseby Brodin Dawvis & Ar-
nold, Duluth, MN, for Kiwvi Trucking, Inc.

Richard August Rohleder, Stringer & Roh-
leder, St. Paul, MN, for Keith W. Johnson.

Keith W. Johnson, pro se.

Charles E. Spevacek, Robert L. Graff,
Meagher & Geer, Minneapolis, MN, for
Korkk: Aviation, Inc.

Donn Atanasoff, Krist O1l Co., Iron River,
MI, for Krist Oil Co.

Harold Alexander Frederick, Fryberger
Buchanan Smith & Frederick, Duluth, MN,
Michael Francis Durst, Terri Lee Lehr,
David M. Weiby, Witkin Weiby Maki Durst
& Ledin, Superior, WI, for Lakehead Con-
structor. '

William Lawrence Stockman, Stockman
Law Office, Duluth, MN, for Lakeside Trans-
fer & Service, Inc.

George H. Fisher, Jr., pro se.

Steven Wayne Schneider, Halverson Wat-
ters Bye Downs Reyelts & Bateman, Harry
L. Munger, MacDonald Munger Downs &

Munger, Duluth, MN, for Norman N. Lit-
man.

Henry R. Willemarck, pro se.

Kenneth Allen Knudson, Superior, W1, for
M. & C. Oil Co., Joseph W. Mayersak.

Robert Edward Cattanach, Oppenheimer
Wolff & Donnelly, St. Paul, MN, John
Charles Goodnow, Oppenhemmer Wolff &
Donnelly, Minneapolis, MN, for Warren Mes-
selt.

Warren Messelt, Orin Messelt, pro se.
Mary K. Mills, Land O’Lakes, Inc., Minne-
apolis, MN, for Midland Co-op. Corp.

Steven D. Snelling, Moore Costello &
Hart, St. Paul, MN, for Miller & Holmes,

Inc.

Garrett E. Mulrooney, Maun & Simon, St.
Paul, MN, Joel R. Mosher, Ralph K. Phalen,
David E. Shay, Shughart Thomson & Kilroy,
Kansas City, MO, Mary Rose Alexander,
Laurence H. Levine, Cary R. Perlman, La-
tham & Watkins, Chicago, IL, for Mobil
Corp.

Howard L. Norman, pro se.

Robert N. Roningen, Roningen Law Office,
Duluth, MN, for Glenn W. Moen.

Maurice Carlsness, pro se.

Garrett E. Mulrooney, Maun & Simon, St.
Paul, MN, Mary Rose Alexander, Laurence
H. Levine, Cary R. Perlman, Latham & Wat-
kins, Chicago, 1L, for Navistar Intern.
Transp. Corp.

Howard F. Berg, pro se.
Willis A. Hutchinson, pro se.
Clarence C. Dzuck, pro se.
Elwood E Bergman, pro se.

James F. Clark, Hibbing, MN, for Phillips
Petroleum Co.

Frank T. Zbaracki, pro se.
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Howard G. Spindler, pro se.

Robert Bryan Jaskowiak, Patricia Ann
Burke, Rider Bennett Egan & Arundel, Min-
neapolis, MN, for Texaco, Inc.

Michael W. MceNee, Cousineau McGuire &
Anderson, Minneapolis, MN, for Transport,
Inc.

Wilham Patrick Donohue, University of
Minnesota, Minneapolhis, MN, for University
of Minnesota-Duluth.

Joe A. Walters, Anne M. Meredith-Will,
O’Connor & Hannan, Timothy J. Nolan, Rid-
er Bennett Egan & Arundel, Minneapolis,
MN, for Unocal Corp.

Roger R Vine, pro se.

Gary E. Persian, Stephen G. Froehle, Per-
sian MacGregor & Thompson, Minneapohs,
MN, for Butch Shulte.

John A. Degrio, pro se.

Robert M. Halvorson, Gislason Dosland

Hunter & Malecki, New Ulm, MN, for Asso-
ciated Milk Producers, Inc.

Barry Lockwood Peterson, Peterson Law
Office, Duluth, MN, for William K. Replogle,
Jr.

Dawvid V. Bjorkland, pro se.

Arthur A. Vogel, Willam H. Harbeck,
Quarles & Brady, Milwaukee, WI, for Gate-
way Foods of Twin Ports, Inc.

Bran R. McCarthy, Crassweller Magie
Andresen Haag & Paciotti, Duluth, MN, for
Kolar Buick-GMC Truck, Ine.

William Lawrence Stockman, Stockman
Law Office, Duluth, MN, for Merle K. Gev-

ing.
Roger J. Swanstrom, pro se.
James W. Meadows, pro se.

Theodore D. Salzer, Superior, WI, for
O’Brien Qil Co., Inc.

Mac Stacy, pro se.
John H. Peterson, pro se.

Fred Land Fulmer, Ft. Lauderdale, FL,
for Frances R. Serre

Service Oil Co., Inc., pro se.
John M. Maloney, pro se.
Margaret M. Maloney, pro se.
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Robert Wilson, pro se.

Leo L. LaGesse, pro se.
Raymond J. Turcotte, pro se.
Vernon K. Anderson, pro se.

James Barry Peterson, Falsani Balmer
Berglund & Merit, Duluth, MN, for Richard
w

Joseph Francis Lyons-Leon, Trenti Law
Office, Edina, MN, for Iron Trail Motors,
Inc., Skubic Bros. Co., Skubic Bros., Inc

Bruce L. Anderson, Lake County Atty.,
Two Harbors, MN, for Lake County.

Larry Michael Nord, Orman & Nord, Du-
luth, MN, for Metro Chrysler-Plymouth, Inc.

Bryan N. Anderson, Crassweller Magie
Andresen Haag & Paciotti, Duluth, MN,
Keith W. Dallenbach, Dallenbach Anich &
Wartman, Ashland, WI, for Roffer’s Const..
Inc.

Mark Murray Nolan, Peter J. McCall, Sta-
pleton Nolan & McCall, St Paul. MN, Kyle
Brown Mansfield, Foley & Mansfield, Minne-
apolhs, MN, Larry Michael Nord, Orman &
Nord, Duluth, MN, for City of Two Harbors.

David M. Weiby, Witkin Weby Maki
Durst & Ledin, Superior, WI, for McLean
Const. Co., Inc.

Bruce C. deGrazia, Cummins Engine Co.,
Inc.,, Columbus, IN, for Cummins Engne
Co., Inc

Wayne David Struble, Marcia Marie Kull,
Bowman & Brooke, Minneapolis, MN, Ehza-
beth Brown, Peter L. Winik, Latham & Wat-
kins, Washington, DC, for Chrysler Corp.

ORDER
MAGNUSON, Daistrict Judge.

This matter is before the court on the
defendants’ and third-party plaintiffs’ objec-
tions to Magistrate Judge McNulty’s Report
and Recommendation dated November 10,
1992 granting third party defendant Mobil’s
motion for summary judgment. Pursuant to
statute, the court has conducted a de novo
reiew of the record 28 US.C.
§ 636(b)(1)(B), Local Rule 72.1(c). Based on
that review and consideration of the submis-
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sions of the parties, the court adopts the
Report and Recommendation.

Accordingly, IT IS ORDERED that:

Magistrate Judge McNulty’s Report and
Recommendation, dated November 10, 1992
(Clerk Docket No. 1260) is ADOPTED, and

Defendant Mobil Corporation’s motion for
summary judgment (clerk docket # 960) 1s
GRANTED.

REPORT AND RECOMMENDATION

McNULTY, United States Magistrate
Judge.

At Duluth, 1n said District, this 10th day of
November, 1992

The above-titled case came before the un-
dersigned United States Magistrate Judge,
pursuant to special assignment made in ac-
cordance with provisions of Title 28 U.S.C.
§ 636(b)(1)(B), upon motion by Mobil Corpo-
ration, a third-party defendant, for an order
granting summary judgment.

This is another 1n the series of dispositive
motions filed by various third-party defen-
dants. To serve the Court’s convenience on
review, oft-related historic facts and legal
principles are reiterated.

I

Arrowhead Refining Company formerly
operated a waste oil recycling plant at which
waste oil was processed and distilled to re-
move impurities and produce a product of
desired viscosity. The waste oil was collect-
ed from storage tanks at service stations, and
other sources, by Arrowhead in a tank truck.
The purifying process generated waste con-
taimng hazardous substances' which were
deposited in a swampy area adjacent to the
plant. The Comprehensive Environmental
Response, Compensation and Liability Act of
1980, as amended, authorizes the Enwiron-
mental Protection Agency to take direct
short-term “response” and long-term “reme-
dial” action 2 with funds from the Hazardous
Substance Response Trust (the Superfund),

1. For purposcs of this motion, the content of the
waste matcnal 1s assumed to include a hazard-
ous substance

829 F Supp -25

and to seek recovery of response and remedi-
al costs from responsible parties. The Unit-
ed States brought this action against owners
and operators of Arrowhead Refining Com-
pany (Arrowhead), aganst its principal offi-
cers, and against 12 corporations seeking
judgment for recovery of remedial and re-
sponse costs incurred and to be ncurred at
the refinery site. The statute enumerates
four categones of responsible persons sub-
ject to liability for remedial and response
costs. Title 42 US.C. § 9607(a) Arrow-
head, and its principals, are allegedly liable
as operators of the facility, and the other
defendants are allegedly hable as “genera-
tors” of hazardous substances. A “genera-
tor” 1s:
“(3) any person who by contract, agree-
ment or otherwise, arranged for disposal
or treatment, of hazardous substances
owned or possessed by such person, by any
other party or entity, at any facility or
incineration vessel owned or operated by
another party or entity "

Tutle 42 USC § 9607(a).

[1] The statute imposes joint and several
striet liability for harm whieh is not indivisi-
ble between multiple actors, see, United
States v Parson, 723 F.Supp. 757 (N.D.Ga.
1989); United States v Chem-Dyne Corp.,
572 F.Supp. 802 (D.C. Ohio 1983), and once 1t
1s determined that a party falls within the
classification of a responsible party, liability
attaches without regard to fault or state of
mind. See, United States v Ward. 618
F.Supp. 884, 893 (N.C.1985). The statute
further provides that a party allegedly falling
within the classification of a responsible per-
son may seek contrbution from any other
allegedly responsible person who 1s hable or
potentially liable for response and remedial
costs. Title 42 USC § 9613(f)(1). Defen-
dants brought this third-party action against
Mobil, seeking contribution to any sums
which defendants may ultimately be found
hable to the United States upon allegations
that Mobil is hable

a. as a generator of hazardous sub-

stances. Title 42 U.S.C. § 9607(a)3) and

2. Defined 1n Thtle 42 U S C § 9601(23), (24) and
(25)
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the Minnesota Environmental Response

and Liability Act (MERLA) Minn.Stats.

§ 115B.03 subd. 1(b);

b. as a transporter of hazardous sub-

stances. Title 42 U.S.C. § 9607(a)(4) and

Minn.Stats. § 115B.03 subd. l(c);

¢. under the common law of contribution;

and

d. under a theory of unjust enrichment.
Plaintiff has submitted no evidence whatso-
ever which indicates that Mobil was a re-
sponsibie person as a transporter of hazard-
ous substances as defined in Title 42 U.S.C.
§ 9607(a)(4), and concede that liability on any
pendant state law claim is dependent upon
hability under CERCLA. Our focus, there-
fore, is upon the claim that Mobil is a respon-
sible party as a generator of hazardous sub-
stances, we commence by briefly reviewing
our function under Rule 56

IL.

The mechanics of a motion for entry of
summary Judgment are clear and simple.
Movant must come forth with evidence in the
form of affidavits, pleadings, deposition testi-
mony, answers to interrogatories or admis-
sions which demonstrate that no genuine 1s-
sue of material fact exists. Rule 56(c), Fed-
eral Rules of Cwil Procedure; Celotex Corp.
v Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548,
255253, 91 L.Ed.2d 265 (1986). Once the
movant’s burden is properly supported, the
burden of going forward shifts to the non-
moving party who must come forth with evi-
dence in similar form which designates spe-
cific facts demonstrating that a genuine issue
of material fact exists. See, Celotex Corp v.
Catrett, supra at 324, 106 S.Ct. at 2553
(1986); Matsushita Elec. Indus Co v Ze-
nith Radio Corp., 4756 U.S. 574, 585-86, 106
S.Ct. 1348, 1355-56, 89 L.Ed.2d 538 (1986).
The evidence need not be in a form admissi-
ble at trial, but it must be more than color-
able and must be significantly probative.
Dombrowski v. Eastland, 387 U.S. 82, 87
S.Ct. 1425, 18 L.Ed.2d 577 (1967) (per cu-
riam); First Nat'l Bank of Armz. v. Cuties
Serv. Co.,, 391 U.S. 253, 290, 88 S.Ct. 1575,
1593, 20 L.Ed.2d 569 (1968), reh’'g. den., 393

3. The operators have also been joined as third-
party dcfendants
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U.S. 901, 89 S.Ct. 63, 21 L.Ed.2d 188 (1968).
The applicable substantive law identifies ma-
terial facts, and the crux of our inquiry is
whether the evidence presents sufficient dis-
agreement over a material fact to require
resolution by a trier of fact, or whether it is
so one-sided that one party must prevail as a
matter of law when all reasonable inferences
are drawn in favor of the non-moving party.
Anderson v Liberty Lobby, Inc, 477 US.
242, 247-52, 106 S.Ct. 2505, 2509-12, 91
L.Ed.2d 202 (1986); Matsushita Elec. Indus
Co. v. Zenuth Radw Corp., supra.

IIL

Mobil 1s 1n the business of selling petrole-
um products, and, during the relevant time
period, approximately June, 1961 to Decem-
ber, 1976, Mobil products were retailed by
service stations bearing the Mobil brand
name. The usual practice was for Mobil to
own or lease the service station and equip-
ment, which it, in turn, leased or subleased to
individuals who operated the businesses as
independent entrepreneurs. The leased fa-
cility included underground tanks in which to
temporarily store used oil removed from cus-
tomer’s automobiles prior to permanent dis-
posal. Arrowhead allegedly scavenged waste
oil from storage tanks of about 30 serwvice
stations which were operated under leases
with Mobil? Third-party plaintiffs seek to
mmpress generator status on Mobil by wirtue
of Arrowhead’s collection of waste oil from
the service stations bearing the Mobil brand
name and engaged 1n the retail sale of Mobil
products.

In support of this motion, Mobil has pre-
sented affidavits from individuals employed
as Area or District Managers for periods
covering 1959 to 1984. These affidawvits,
based upon affiant’s personal knowledge of
Mobil’s relationship with all service stations
in this area, aver that:

Mobi] did not own or operate any of the

service stations 1identified as sources of

hazardous substances transported to the

Arrowhead site; ¢

Mobil did not own waste or drain oil;

4. This averment 1s conceded to be fact by third-
party plaintffs
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Mobil did not arrange for treatment or
disposition of waste or drain oil by arrow-
head;

Mobil did not select Arrowhead as a facili-
ty for disposal or treatment of waste or
drain oil; and

Mobil did not control, direct or othermse
decide how any service station operator
would dispose of or treat any of the dram
or waste oil at the Arrowhead site or any
other facility.

In opposition to the motion, and to sustain
the burden of going forward with evidence to
establish a genuine issue of material fact,
third-party plaintiffs submit two affidavits
and an individual third-party defendant’s An-
swers to Interrogatories

An affidavit by Loren Bruce, Jr. avers
that'

He leased a service station and equipment
from Mobil from 1968 to 1975;

Mobil provided him with support and prod-
ucts required 1n the business, he sold only
Mobil products, and Mobil offered incen-
tives for lessees to buy larger quantities of
oil from Mobijl;

Mobil required him to perform oil changes
at the service station; and

Ray Frazee, a Mobil representative, con-
sented to having Arrowhead pick up used
drain oil from his station.

An affidavit by Clarence E. Dzuck avers
that:

He leased a service station from Mobil
during 1958 and 1959;°

He sold only petroleum products pur-
chased from Mobil;

He never personally called or contacted
Arrowhead or anyone else to pick up used
dramn oil,

Mobil may have made arrangements for
waste oil pick up;®

If Arrowhead picked up used dram oil
from his station, he 1s without knowledge
of who mtiated this arrangement,

S. The uime period with which this htigation s
concerned commences n June, 1961  Affiant’s
cxpericnce or knowledge of events prior to that
ume s of doubtful relevance

Mobil expected him to perform all normal
service station functions including chang-
ing oil’

In Answers to Interrogatories, Evert Pear-

son, who operated a leased Mobil station

from 1955 to February, 1962, avers that:
He never made arrangements for removal
of waste oil from the station, and that. as
far as he knows, none was ever removed;
He feels that if any arrangement for re-
moval of dramn oil was made, Mobil would
have been responsible for them. [Empha-
sis added]

Iv.

{2] The evidence in opposition to this mo-
tion presented by Dzuck’s affidavit and Pear-
son’s Answers to Interrogatories 1s not suffi-
cient to raise a genuine issue of matemnal fact
in regard to whether or not Mobil entered
into an arrangement, by contract or other-
wise, with Arrowhead. Dzuck’s affidawit is of
questionable relevance, but, in any event,
merely states that Mobil may have arranged
for a pick up of drain oil. Pearson’s Answers
to Interrogatories state that, as far as he
knows, no drain oil was removed from his
station, but that, if 1t was, he made no ar-
rangement for removal, and, if one was
made, Mobil would have made 1it. To rase a
genuine issue of material fact, third-party
plantiffs were obhgated to come forth with
evidentiary materal stating specific facts on
personal knowledge which contradicts facts
stated in evidence submitted by movant.
Lwjan v National Waldlife Federation. 497
US. 871, 110 SCt 31717, 111 L.Ed.2d 695
(1990), Wallwams v. Borough of West Chester,
891 F.2d 458 (3d Cir.1989) (Garth. J., concur-
ring); United States v. Monsanto Co, 858
F.2d 160, 170-71, n. 20 (4th Cir.1988), cert
den., 490 U.S. 1106, 109 S.Ct. 3156, 104
L.Ed.2d 1019 (1989). Neither of these les-
sees state material facts of thewr personal
knowledge. They merely relate what they
surmise. (Save for Pearson’s averment that,
to his knowledge, Arrowhead never collected
used oil from his station, which creates an

6. Emphasis 15 added to facilitate later reference

7 1bd
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interesting paradox.) The determination of
whether or not third-party plaintiffs have
demonstrated existence of a genuine issue of
material fact regarding Mobil's status as a
generator of hazardous substances depends
upon the averments of facts made by Loren
Bruce.

V.

[3] The word “arranged” as used in Sec-
tion 9607(a)(3) in the phrase “any person who
., or otherwise, arranged for disposal
of hazardous substances owned or possessed
by such person, or any other party or entity”
1s cryptically vague and undefined.® To pro-
mote the overwhelmingly remedial statutory
scheme, however, courts have granted the
word and the phrase a very liberal interpre-
tation, see, United States v Northeastern
Pharmaceutical & Chem. Co., 810 F.2d 726,
733 (8th Cir.1986), cert. den., 484 U.S. 848,
108 S.Ct. 146, 98 L.Ed.2d 102 (1987); Unauted
States v Aceto Agr. Chems. Corp., 872 F.2d
1373 (8th Cir.1989), reh’g. den., (1989); Ded-
ham Water Co v Cumberland Farms Daary,
Inc., 805 F.2d 1074, 1081 (1st Cir.1986); New
York v. Shore Realty Corp., 759 F.2d 1032,
1045 (2d Cir.1985), and the Eighth Circuit
has found 1t adwisable to interpret the phrase
in the light of CERCLA's two essential pur-
poses, i.e.
1. To provide immediate tools for prompt
and efficient response to problems result-
ing from hazardous waste disposal, and
2. To assess costs and responsibility for
remedying harmful conditions on those re-
sponsible for problems caused by disposal
of hazardous substances.

See, Northeastern Pharmaceutical & Chem.
Co., supra.

[4] Recognizing that the remedial statute
is directed towards imposing liability upon
those causing the harm which is to be remed-
ied, courts will not permit a party to insulate
itself from liability by contract, but will look
beyond the parties’ characterization of the
transaction to ascertan its true nature, and
impose hability accordingly, cf, Unuted
States v. Aceto Agr. Chems. Corp., supra;

8. In contrast, hazardous substance, facility, treat-
ment, disposal and other terms are specifically
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Florida Power & Light Co. v. Allks Chalmers
Corp., 893 F.2d 1313 (11th Cir.1990); United
States v. Conservation Chem. Co., 619
F.Supp. 162, 192 (W.D.Mo0.1985); Unated
States v. Ward, supra; State of Missour v.
Independent  Petrochemical Corp, 610
F.Supp. 4 (E.D.M0.1985); United States v
Wade, 577 F.Supp. 1326, 1333 n. 3 (E.D.Pa.
1983). Consequently, hability as a generator
of a hazardous substance has been imposed
upon a party who sells or delivers a product
containing a hazardous substance to a second
party, who, in turn, disposes of the hazardous
substance, where the first party retains an
ownership interest, or authority to control
disposal; or where common law would 1m-
pose vicarious liability for the abnormally
dangerous act of the second party; or where
hazardous waste is generated, and is dis-
posed of, in the course of a process per-
formed by the second party for the first
party’s benefit. See, e.g., United States v
Aceto Agr Chems. Corp., supra at 1380-82;
Lemnn Metals Corp. v. Parr-Richmond Ter-
minal Co., 781 F.Supp. 1448 (N.D.Cal.1991)

[5,6] By the same token, liabihity as a
generator of a hazardous substance will not
be imposed upon a party whose acts or ac-
tions do not demonstrate some responsibility
for the decision on disposition of a hazardous
substance. Cf., United States v Aceto Agr
Chems Corp., supra; Floruda Power & Light
Co. v Allis Chalmers Corp., supra; CPC
Int’'l Inc v. Aerojet-General Corp, 731
F.Supp. 783 (W.D.Mich.1989); Edward
Hines Lumber Co. v Vulcan Materials Co.,
685 F.Supp. 651 (N.D.IIL.1988), affd., 861
F.2d 155 (7th Cir.1988), reh’g. den., (1988);
United States v. A & F Materwals Co., Inc.,
582 F.Supp. 842 (S.D.I11.1984). This connec-
tion is referred to as nexus, and the pertinent
nexus inquiry tests whether or not the party
assumed, or had the obligation to assume,
responsibility for the critical decision on dis-
posal of the waste product. Cf., Northeast-
ern Pharmaceutical & Chem Co., supra at
743; CPC Int'l Inc. v. Aergjet—General

defined See, Title 42 USC § 9601
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Corp., 759 F.Supp. 1269, 1278 (W.D.Mich.
1991).

(7,8] The necessary nexus 1s easily found
in nstances where a party took affirmative
action which resulted in deposit or treatment
at a site which ultimately resulted in release
of the hazardous substance, cf., United States
v Comsolidated Rail Corp., 729 F.Supp. 1461,
1472 (E.D.Del.1990), or where the party re-
tained the authority to control the handling
and disposition of a hazardous substance and,
by failing to act, in effect, decided upon the
disposition by negative personal involvement.
Cf., Northeastern Pharmaceutical & Chem
Co, supra at 743; Allwed Towing v Greatl
Eastern Petroleum Corp., 642 F.Supp. 1339,
1350 (E.D.Va.1986); Unated States v A & F
Materwals Co., supra at 845. Other circum-
stances require analysis of basic concepts.
Nexus is, In common terms, merely a connec-
tion between the potentially responsible par-
ty and the disposal of the hazardous waste.
Cf., Jones-Hamilon v Beazer Matenals &
Services, 959 F.2d 126 (9th Cir.1992); United
States v Aceto Agr. Chems. Corp., supra;
Levmn Metals v. Parr-Richmond Terminal
Co., supra; Hassayampa Steering Commat-
tee v State of Arz., 768 F.Supp. 697 (D.Anz.
1991). Nexus, therefore, must be predicated
upon the parties’ conduct with respect to
disposal of the hazardous waste.

[9,10] The numerous published cases
clearly indicate that in each instance the
court must engage in a fact specific inquiry
to determine whether or not the action of the
party sought to be charged as a generator of
a hazardous substance provides the neces-
sary connection between that party’s conduct
and the disposal of hazardous waste,® but
guidance pertaining to pertinence of particu-
lar facts is provided by a recent Second
Circuit case which posed facts remarkably
similar to the facts 1n this case. See, Gener-
al Elec. Co. v. AAMCO Transmassions, Inc,
962 F.2d 281 (2d Cir.1992). AAMCO was
aftermath to a CERCLA response recovery

9. A court should not be musied by cases which
indicatc that owncrship or possession of the
waste product 1s necessary to hability as a gener-
ator See, cg, State of New York v Cuv of
Jofistown, 701 F Supp 33 (NDNY 1988), C
Greene Equip Corp v Electron Corp, 697
F.Supp 983 (N D1l 1988), Unuted States v
Ward, 618 F Supp 884 (EDN.C1985) The
narrow hmitation of generator hability to an
owner or possessor of the waste product 1s con-

action brought against H. Eugene Wray,
General Electric and other defendants.
Wray operated a waste oil business, and, in
the course of that business, collected used oil
from General Electric, several other major
corporations, and several hundred automo-
bile dealerships, garages and service stations.
The waste oil was transported by Wray to a
site located in a fresh water wetlands. After
leakage occurred, a CERCLA action was
commenced, and the action was settled by
entry of a Consent Judgment which specifi-
cally permitted General Electric to pursue
contribution actions against potential respon-
sible parties who had not participated 1n the
Consent Judgment. General Electric com-
menced action against 30 service stations,
and against three major oil companies which
had leased service station facilities and sold
petroleum products to the service station de-
fendants. A motion for summary judgment
by the major oil companies was granted, and
General Electric appealed. General Elec-
tric’'s major contention was that the phrase
“otherwise arranged” should be interpreted
to include entities that had the ability or
authority to control waste disposal practices
of a third-party, even if they did not take
part n the decision of how, when or where
the disposal would be effected.

The Court rejected the proposition that
mere economic bargaimng power which
would permit one party to impose certamn
terms and conditions on another will, in and
of itself, create an obligation which wiil con-
stitute that party a generator or arranger.
The Court analyzed the statute, and conclud-
ed that:

“ , Congress employed traditional no-

tions of duty and obligation in deciding

which entities would be liable under

CERCLA as arrangers for the disposal of

hazardous substances. Accordingly, this

court concludes that 1t is the obhgation to

trary to the language of the statute, cannot be
reconciled with cases which emphasize that the
decisionmaking process as critical, and has been
rejectcd by the Eighth Circun  See, Unued
States v Aceto Agr Chems Corp, 872 F 2d 1373
(8th Cir 1989), also see, United Siares v North-
eastern Pharmaceuncal & Chem Co, 810 F 2d
726 (8th Cir 1986), cert den, 484 US 848, 108
S Ct 146, 98 L Ed.2d 102 (1987), Untted Siates
v Bliss, 667 F Supp 1298 (E D Mo 1987)
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exercise control over hazardous waste dis-
posal, and not the mere ability or opportu-
nity to control the disposal of hazardous
substances that makes an entity an arran-
ger under CERCLA's liability provision.”
The Court found that the oil companies exer-
cised control over aspects of the dealer’s
businesses, but that no control was exercised
over generation or disposal of waste oil; that
the oil companies did not own the waste oil
nor control the process by which it was gen-
erated; that leasing underground storage
tanks for waste oil was insufficient to consti-
tute oil companies arrangers; that the deal-
ers were independent businessmen; that the
oil companies did not assume responsibility
for disposal of waste oil by contract; that
sale of new oil to the dealers did not create
an obligation to control disposition of waste
oll; and that
“In fact, while the oil companies may have
encouraged their dealers to sell as much of
their petroleum products as they could, the
uncontroverted evidence demonstrates that
they did not require their dealers to per-
form o1l changes.” 1 ,
These subordinate findings lead to an ulti-
mate finding that, 1n the absence of a con-
tractual prowision, the ol companies were
under no obligation to arrange for proper
disposal of waste oil collected by dealers, to
the conclusion that the oil compames were
not “arrangers” within the meaning of Sec-
tion 9607(a)3); and to affirmance of the
grant of summary judgment.

VI

This Court’s fact specific inquiry 1s ham-
pered by the peculiar posture of the evidence
or lack of evidence. We glean from subms-
sions and admissions that the station opera-
tors were independent businessmen who
leased real estate and equipment from Mobil,
and that each lessee conducted its business
independently, subject to terms of the lease
which required it to deal exclusively 1n Mobil
products and to comply with minimum stan-
dards of cleanhness, hours of operation and
similar business practices. The ewvidence in-
dicates that the relationship between Mobil
and its lessees was fundamentally the same

10. This statement has troublesome aspects and 1s
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as the relationship between oil companies
and dealers in AAMCO, with one exception.
Loren Bruce, one of the lessees, avers, by
affidavit, that:
1. A Mobil representative consented to
Arrowhead collecting used oil from his sta-
tion, and
2. Mobil required him to perform oil
changes.
We must determine whether or not the two
averments are sufficient to determinatively
distinguish ARMCO on its facts, and whether
or not they are sufficient to raise a genuine
issue of material fact which forecloses entry
of summary judgment.

[11-13] A disputed fact is matenal if it
must inevitably be resolved and if the resolu-
tion 'may determine the outcome of the case
under governing law. See, Angel v. Seattle
First Nat'L Bank, 653 F.2d 1293 (9th Cir.
1981). Applicable substantive law identifies
which facts are material and which are wrrele-
vant, and provides the criterion for categoriz-
ing factual disputes. Amnderson v Liberty
Lobby, Inc., supra. A matenal fact dispute
is genuine if the evidence is such that a
reasonable jury could return a verdict for the
non-moving party when the evidence is
viewed through the prism of the substantive
evidentiary burden. Anderson v Laiberty
Lobby, Inc., supra, 477 U.S. at 248 and 254,
106 S.Ct. at 2510 and 2513.

VIL

[14] The first averment 1s obwviously di-
rected towards a showing that Mobil was
actively involved 1n the disposition of waste
oil through Arrowhead. In analyang its
meanting and probative value, we must recog-
nize that the word “consent” is imprecise and
has broad and diverse connotations. Under-
standing the context in which the “consent”
was given and the precise words used to
signify consent is imperative. The phraseol-
ogy of the averment expresses “consent” as a
conclusion. As 1t stands, 1t is insufficient to
denote active participation by Mobil in the
decision to utihze Arrowhead for waste oil
disposal. Reasonably construed 1t merely
imputes knowledge of this lessee’s decision to

set out verbatim to facihtate discussion
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Mobil, and establishes that Mobil, with that
knowledge, did not interfere with the deci-
sion. Mobil did not own the waste oil, did
not control the process which generated
waste oil, and there 1s no showing that it
possessed contractual power to dictate the
manner of disposition of waste oil. The aver-
ment does not tend to establish acts or ac-
tions which demonstrate responsibility, or as-
sumption of responsibility, for the critical
decision. Without more, a naked conclusory
averment of “consent” to a particular disposi-
tion of waste oil does not raise a material
issue of fact.

Even if the averment 1s seen to raise an
issue of matenal fact, it does not raise a
genuine 1ssue. Mobil, through affidavits of
three qualified persons with personal knowl-
edge, has denied that it possessed control, or
directed or decided on means of disposition
of waste oil. Third-party plaintiffs have the
burden of proving otherwise by a preponder-
ance of the evidence The averment that
Mobil's representative consented to disposi-
tion of waste o1l through Arrowhead is not
sufficiently probative to outweigh other con-
trary evidence and prove that Mobil actively
or passively participated in the decision
Mobil would be entitled to a directed verdict
on the issue.

VIIIL.

The second averment is more troublesome.
This averment is probably directed towards
showing that Mobil was impressed with an
obligation to assure proper disposal of waste
oil, and that this obligation provides nexus
necessary to impose generator liability on
Mobil.

Mobil has remained silent on the question
of whether or not it required all dealers to
perform oil changes, but Mobil was under no
obligation to negate that claim, if that claim
is actually made. Third-party plaintiffs seek
to establish that Mobil 1s a responsible party
for waste oil generated by 30-odd stations.
If third-party plaintiffs claim that all of Mo-
bil's lessees were required to perform oil
changes, and that this 1s a determinative
factor in distinguishing AAMCO and estab-
hshing nexus, third-party plaintiffs were obli-
gated to produce evidence from which such a

universal requirement can, at least, be in-
ferred. They have not. Only one of the
three lessees upon whom they rely makes the
claim, and it is reasonable to presume that
had the other two been subject to the same
requirement they would have echoed the
claim. It is not reasonable to infer from the
evidence presented that all lessees were re-
quired to perform oil changes. This Court
concludes that the rationale and holding of
AAMCO controls disposition of the summary
Judgment motion for all claims save the one
based upon disposal of waste oil from the
station operated by Loren Bruce.

That aside, we still must meet the issue
head-on, and again refer to the rationale and
holding in AAMCO. We cannot determine
with absolute certainty whether or not the
AAMCO Court considered the absence of a
requirement that dealers perform oil changes
to be the determinative factor which would
outweigh all other factors of the lessor-lessee
relationship which 1t considered. In other
words, can we say that the Court, by implica-
tion, held that an oil company which required
Its service station dealers to change oil was
automatically impressed with an obligation to
exercise control over disposal of waste oil
thereby produced, as a matter of law? This
Court thinks not. The AAMCO Court care-
fully focused on the narrow question of
whether or not the relationship between
dealers and the oil companes 1impressed an
obligation on the oil companies to control
disposition of waste oil. In doing so. 1t con-
sidered all facets of the relationships be-
tween oil compames and dealers, and
weighed each factor and thewr synergistic
effect. The sole reference to the absence of
a requirement that dealers perform oil
changes is the terse afterthought in the con-
text quoted, which, when read in conjunction
with the statement that “  in the absence
of a contractual provision to the contrary, the

oil companies were under no obligation
to arrange for disposal of waste ol i
gives no credence to a presumption that
presence of the reguirement would have pro-
vided the missing contractual provision and
precipitated a different decision.

The full thrust of the rationale of the
AAMCO Court is 1lluminated by its reference
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to cases holding that, absent actual exercise
of management authority, liability will not be
imposed upon an entity which merely knew
about the nature of a disposal facility’s opera-
tion and had power to become wmvolved in
management of the facility; "' and the state-
ment that “the mere existence of economic
bargaining power which would permit one
party to impose certain terms and conditions
on another does not itself create an obli-
gation under CERCLA.” It seems fairly
clear that the Court did not consider the
mere power, authority or ability to control
disposition of a hazardous substance suffi-
cient to impose an obligation to exercise con-
trol, and that an obligation sufficient to con-
stitute nexus would have to find roots in
contract or other legally cognizable source.

Mobil leased service station facilities and
equipment to independent businessmen, and
sold useable petroleum products to the les-
sees. In part, the relationship between Mo-
bil and the lessees was that of seller and
purchaser of usable non-hazardous products.
When put to intended use by the purchaser,
the products generated hazardous substances
which were within the disposal regulation of
CERCLA, but, in no way, can the sale be
mnterpreted as a sale for the purpose of rid-
ding Mobil of hazardous substances. CERC-
LA liabihty as a generator cannot be im-
posed upon Mobil on the basis of this seller-
purchaser relationship. Cf., Florida Power
& Light Co. v. Allvs Chalmers Corp., supra;
Prudentiwal Ins. Co. of Amenica v. U.S. Gyp-
sum, 711 F.Supp. 1244 (D.N.J.1989).

In part, the relationship was that of land-
lord-tenant. The lease imposed contractual
obligations upon both parties and, to an ex-
tent, governed aspects of the lessee’s busi-
ness operation. The lessee was obhged to
comply with requirements pertaining to busi-
ness practices imposed by the lease, and we
will assume, arguendo, that included a re-
quirement that oil change service be offered
to the public. In all respects not specifically
regulated by the lease, the lessee was free to
independently operate the service station
business without interference by Mobil. The
generation of waste oil containing hazardous
substances is inherent in the operation of a

11. Cwing, Levin Metals Corp v Parr-Richmond
Termmnal Corp, 781 F Supp 1454 (N D Cal
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full service automobile service station, and, it
follows, that disposal of waste oil generated
is a fundamental and inescapable function of
the operation. The terms of the lease carved
spheres of the operation i which Mobil re-
tained a voice, but none of the control over
the service station business practices was
concerned with waste oil disposal, an essen-
tial part of the business. It is logical to
conclude that waste oil disposal was a facet
of the service station operation which was
exclusively within the domain of the lessee,
and that we cannot find, as a matter of fact,
that the contract, or an extra-contractual re-
lationship, imposed an obligation upon Mobil
to control and direct the manner of disposi-
tion of waste oil.

Can we conclude that a mere requirement
that lessees perform oil changes impressed
an obligation on Mobil to control and direct
the manner of disposition of waste oil as a
matter of law? This Court thinks not. If
such obligation 1s imposed upon Mobil, it will
also be necessary to conclude that the re-

. quirement imposed a concomitant obligation

upon the lessee to submit to dictates or
directions of Mobil pertaining to disposition
of waste oil. Without this binding, reciprocal
obligation, the obligation imposed upon Mobil
would not be enforceable against the lessee
The obligation would impute power 1n lessor
to direct and control disposition of waste oil
by the lessee, but the power would be sub-
stantively empty and basically illusory. This
Court finds no authority which authorizes a
drastic rescripting of the lease to impose
these obligations on the parties, or any merit
in judicially constructing a dichotomy.

[15-17] We must bear in mind that the
purpose of CERCLA is to assess response
costs on those responsible for problems
caused by disposal of hazardous waste, and
that the authority or obligation to control
handling and disposal of hazardous sub-
stances is the cnitical factor. United States
v. Northeastern Pharmaceutical & Chem
Co., supra; United States v Consolidated
Raxl Corp., supra. Liability attaches only to
persons who actually transact in a hazardous
substance for the purpose of treatment or

1991)
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disposition. Edward Hines Lumber Co. v.
Vulcan Materals Co., supra; United States
v Pesses, 794 F.Supp. 151 (W.D.Pa.1992).
Mobil did not transact in a hazardous sub-
stance, but in virgin motor oil, which is ex-
cluded from the definition of hazardous sub-
stances. See, Title 42 USC. § 9601(14).
The hazardous substance was acquired by
the service station when used oil was drained
from a customer’s car. Rough analogy can
be drawn to instances in which an allegedly
responsible person contracts with a third-
party to manufacture or refine a product by
a process in which the generation of a haz-
ardous substance is inherent. Generator lia-
bility will be imposed upon the allegedly
responsible person only if 1t retains owner-
ship of the raw materal during the manufac-
turing or refining process and can be seen to
have retained authority to control work in
progress and disposition of the hazardous by-
product. Cf., Unated States v. Aceto Agr.
Chems Corp, supra; Lewnn Metals Corp v
Parr-Richmond Ternanal Co., supra. Here,
new oil sold by Mobil, which was not a haz-
ardous substance, replaced old oil, which may
or may not have been ongmally sold by
Mobil and which was a hazardous substance.
Naturally, the retail sale of its petroleum
products benefits Mobil if the retailer res-
tocks his supply with Mobil products, but oil
changes performed in the ordinary course of
business primarily benefit the service station
which controls the transaction and assumes
ownership, or custodial possession, of the
waste oil by-product. Mobil did not retain
ownership of the virgin oil sold to the retail-
er, control the oil change process, or possess
authority over disposal of the waste oil.
From whence would an obligation to control
deposit of used motor oil flow?

It would be nice to utilize the concept of
nexus to invade the deep pockets of a major
o1l company and thereby conserve the Super-
fund, but generator liability is not composed
of a series of links in an endless chain. Lia-
bility ends with the person who made the
decision on disposal, or, by virtue of owner-
ship or control, was obligated to make the
decision. Nexus must be premised upon the
conduct of the party 1n respect to the dispos-
al of hazardous waste. Extending the nexus
concept to include a party which leases a

service station and sells a product intended
for use in that service station that generates
a hazardous substance, but which does not
possess power, or exert influence, to control
disposition of the hazardous substance, skews
the concept of nexus beyond recognition.

WHEREFORE, It is—
RECOMMENDED:

That the Court enter an Order granting
Mobil Corporation summary judgment, and
directing the Clerk of the Court to enter
Judgment accordingly.

O ¢ KEY NUMBER SYSTEM

—“nmE

RESOLUTION TRUST CORPORATION,
as receiver of Missouri Savings
Association, F.A., Plaintiff,

V.
Solon GERSHMAN, et al., Defendants.
No. 4:92CV1687.

United States District Court,
E.D Missouri, E.D.

July 12, 1993.

Resolution Trust Corporation (RTC), as
receiver for falled savings nstitution, sued
former dwectors and officers for breach of
fiduciary duty, neghgence and gross negh-
gence and sought accounting of officers’ and
directors’ financial crcumstances for past
five years. Defendants moved to dismiss and
for more definite statement. The District
Court, Hamilton, J., held that: (1) prowvision
of Financial Institutions Reform, Recovery,
and Enforcement Act (FIRREA) that di-
rector or officer may be personally hable for
gross negligence did not preempt RTC’s
state law claims for breach of fiducary duty
and negligence; (2) “other applicable law,”
within meaning of provision of FIRREA that
director or officer may be held personally
hable for gross neghgence but that nothing
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for lack of personal jurisdicuion is hereby
ALLOWED.
An Order will issue

U.S. v. ARROWHEAD
REFINING CO.

U.S. District Court
District of Minnesota

UNITED STATES OF AMERICA,
Plainuff, vs. ARROWHEAD REFIN-
ING COMPANY, ET AL., Defendants,
and ARROWHEAD REFINING
COMPANY, ET AL., Third-Party
Plaintiffs, vs PLAZA DODGE, INC,,
Third-Party Defendant and Fourth-
Party Plamtifl, vs. CHRYSLER COR-
PORATION, Fourth-Party Defendant,
No 5-89-202, March 12, 1993

Comprehensive Environmental
Response, Compensation, and
Liability Act

Liability — Generators/sellers
(»170.2520)

Settlement and contribution — Con-
tribution among responsible par-
ties (»170.4020)

[1] Automobile manufacturer is not
hable under Comprehensive Environ-
mental Response, Compensation, and Li-
ability Act for generating waste oils sent
to used o1l refining facility, because (1)
even though automobile dealer claimed
that manufacturer could be held liable
under act for arranging for disposal of
waste oil from dealer that contrigﬁted to
contamination at facility, court finds nei-
ther manufacturer nor its employees ex-
erased sufficient control over dealer’s
waste oil disposal decisions to give rise to
liability under act, and (2) court similar-
ly finds that manufacturer exercised in-
sufficient control over dealer to support
prercing corporate veil to hold manufac-
turer hable for dealer’s actions.

After review by federal district court of
ruling (McNulty, Mag.) that recom-
mended mouon for summary judgment
be granted in favor of automobile manu-

facturer on fourth-party claims raised 1n
Comprehensive Environmental Re-
sponse, Compensation, and Liability Act
suit, ruling adopted and motion granted.
Prior opinion: 35 ERC 2065.

Rolf A. Lindberg, Duluth, Minn., for
Plaza Dodge Inc.

Peter L. Winik, Wash.,, D.C, and
Marcia M. Kull, Minneapolis, Minn,,
for Chrysler Corp.

Before Paul A. Magnuson, district
judge.

Full Text of Order

Based upon the Report and Recom-
mendation of United States Magstrate
Judge Patrick J. McNulty, and after an
independent review of the files, records
and proceedings in the above-tutled mat-
ter, 1t is —

ORDERED.

That the motion of Chrysler Corpora-
tion for summary judgment shall be, and
hereby 1s, granted, and the Clerk of the
Court is directed to enter judgment
accordingly.

Full Text of Magistrate’s Report
and Recommendation

The above-titled case came before the
undersigned United States Magistrate
Judge, pursuant to special assignment
made in accordance with provisions of
Title 28 U.S.C. 636(b){(1)(B), upon mo-
tion by Chrysler Corporation, Fourth-
Party Defendant, for an order granting
summary judgment Chrysler Corpora-
tion appears by Peter L. Winik, Esq. of
Luthan & Watkins and by Marcia M.
Kull, Esq. of Bowman and Brooke. Plaza
Dodge, Inc., Fourth-Party Plaintiff, ap-
pears by Rolf A. Lindberg, Esq. of Fry-
berger, Buchanan, Smith & Frederick

The responding party did not file an
affidavit indicaung that further discovery
was necessary to enable it to establish
facts essential to justify opposition to this
motion, see, Rule 56(f), Federal Rules of
Ciwul Procedure, but, at the hearing, indi-
cated that Answers to Interrogatories,
which were not yet due, were necessary.
This Court, therefore, withheld action on
this motion until Answers were served,
and afforded the parties additional ume
to submit Supplemental Memoranda.
This has been accomplished, and the
motion is ripe for determination.
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The action arises out of the operation
of Arrowhead Refining Company which
formerly operated an oil recycling plant at
which waste oil and other used petroleum
products were processed and distilled to
remove impurities and produce a product
of desired viscosity. The waste oil was
collected from storage tanks at service
stauons, and other sources, by an Arrow-
head tank truck The purifying process
generated waste-containing hazardous
substances ' which were deposited in a
swampy area adjacent to the plant. The
Comprehensive Environmental Response,
Compensation and Liability Act of 1980,
as amended, authorizes the Environmen-
tal Protection Agency to take direct short-
term “‘response” and long-term “remedi-
al”’ action ? with funds from the
Hazardous Substance Response Trust
(the Superfund), and to seek recovery of
these response and remedial costs from
responsible parties. The United States
brought this action against owners and
operators of Arrowhead Refining Com-
pany (Arrowhead), against its prinapal
officers, and against 12 corporations seek-
ing judgment for recovery of remedial and
response costs 1ncurred and to be incurred
at the Arrowhead refinery site. The stat-
ute enumerates four categories of respon-
sible persons subject to liability for reme-
dial and response costs. Tule 42 USC.
§9607(a). Arrowhead, and its principals,
are allegedly hable as operators of the
facility, and the other defendants are al-
legedly liabie as “generators” of hazard-
ous substances. A ‘“generator” 1s:

“(3) any person who by contract,

agreement or otherwise, arranged for

disposal or treatment, of hazardous
substances owned or possessed by such
person, by any other party or entity, at
any facility or incneration vessel
owned or operated by another party or
enuty . . "

Tule 42 US C §9607(a)

The statute imposes joint and several
strict liability for harm which is not di-
visible between multiple actors. See, Unat-
ed States v Parsons, 723 F.Supp. 757 [30
ERC 1160} (Ga. 1989); United States v
Chem-Dyne Corp, 572 F.Supp. 802 [19
ERC 1953] (Ohio 1983). Once it is deter-

' For purposes of this motion, the content
of the waste material 1s assumed to include a
hazardous substance.

? Defined 1n Thde 42 US.C. §9601(23)
(24) and (25).

mined that a party falls within the classi-
fication of a responsible party, hability
attaches without regard to fault or state of
mind. See, United States v. Ward, 618
F.Supp. 884, 893 [23 ERC 1391] (N.C.
1985). The statute further provides that
an allegedly responsible person from
whom recovery is sought may seek contn-
bution from any other allegedly responsi-
ble person who 1s liable or potentially
liable for response and remedial costs.
Tule 42 US.C. §9613(f)(1). Defendants
brought a third-party action against Plaza
Dodge, Inc. alleging that Plaza Dodge,
Inc. is a potentially responsible person as
a generator of hazardous substances, and
seek judgment for contribution to any
sums which defendants may ultimately be
found liable to the United States Plaza
Dodge, Inc., in turn, impleaded Chrysler
Corporation, as a Fourth-Party Defend-
ant, alleging that Chrysler is a Potentially
responsible person as a generator of haz-
ardous substances released at the Arrow-
head Site seeking contribution to any
sums which it may be found liable to
Third-Party Plaintiffs, and for other
relief.?

Succinctly stated, movant’s contention
is that Plaza Dodge, Inc., a Chrysler
dealer, was a separate independent legal
enuty that managed and operated an
automobile dealership which arranged
for disposition of waste oil at the Arrow-
head Site; that Chrysler Corporation was
not actively involved, or obligated to be
involved, in the dealer’s waste o1l dispos-
al, and that there is no nexus between the
disposal of waste oil by Plaza Dodge,
Inc. and Chrysler Corporauon upon
which to predicate generator liability

11

[1] Plaza Dodge, Inc. was organized
and operated as a “Dealer Enterprise” or
“Marketing Investment” dealership* A
Marketing Investment dealership (M.1.)

! Claims predicated upon the Minnesota
Environmental Response and Liability Act,
Minn. Stats., §115B.03, subd 1, upon the com-
mon-law of contribution, and upon an unjust
enrichment theory are advanced in the Third
and Fourth-Party Complaints, but 1t 1s gener-
ally conceded that the resolution of CERCLA
claims will govern the final disposition of all
actions. Independent consideration of the al-
ternative claims is deemed unnecessary

* During the course of relevant events, the
nomenclaiure used by Chrysler 10 describe
the enterprise changed, but this i1s of no
import.
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is one in which Chrysler provides the
mitial investment for a selected dealer
who 18, 1n turn, granted the right to retire
Chrysler’s interest through profits gener-
ated by the dealership

The relevant material historic facts
necessary to understand the nights and
obligations of the parties involved in the
Plaza Dodge M.I. dealership are docu-
mented and are undisputed.

On February 20, 1963, Plaza Dodge,
Inc. was incorporated by Chrysler in the
State of Delaware as a wholly owned
subsidiary. The incorporators were three
attorneys employed in the Chrysler legal
department They served as the first
Board of Directors The corporation was
authorized to 1ssue 1,000 shares of Pre-
ferred Stock and 1,000 shares of Com-
mon Stock, both with $100 par value
Preferred Stock has voung rights and
was entitled to payment of dividends
from accumulated earnings of the corpo-
rauon 1n accordance with a rather com-
plicated formula, but Common Stock was
entitled to no dividends and had no vo-
ung rights while any shares of Preferred
Stock were outstanding.

At the First Meeting of the Board of
Directors, February 20, 1963, the Board
accepted subscriptions by Chrysler for
675 shares of Preferred and 225 shares of
Common Stock, and, in consideration for
payment of $90,000, the 900 shares of
capital stock were issued to Chrysler
The 1ncorporators tendered resignations
from the Board of Directors, which were
accepted Three other Chrysler employ-
ees were elected to serve as the Board,’
and the five corporate officers elected
were all Chrysler employees.*

On March 12, 1963, pursuant to a
Management Agreement later discussed,
George Constance became the President
and a Director of the Corporation. Con-
stance occupied those offices until his
death 1n July, 1976 Until October,
1974, when Constance completed pur-
chase of all outstanding shares of capital
stock, the other two Directors, the Vice
President, the Assistant Secretary and
the Assistant Treasurer were always
Chrysler employees, and for brief periods
iIn 1963 and 1965, the Secretary/Trea-
surer was also a Chrysler employee

*Various Chrysler employees occupied
two of the three seats on'the Board of Direc-
tors at all umes unul QOclober 1, 1974

¢ Prestdent and General Manager, Vice
President, Secretary/Treasurer, Assistant
Secretary and Assistant Treasurer

During the same ume frame in 1963,
Plaza Dodge subleased an automobile
sales and service facility from Chrysler
In 1965, Chrysler purchased another fa-
cility and the Plaza Dodge dealership
was relocated. The landlord-tenant rela-
tionship was not affected and subsisted
throughout the relevant time frame In
and of 1tself, the landlord-tenant rela-
tionship cannot form a basis for imposing
generator liability on Chrysler, and 1s of
only tangential import.

On March 12, 1963, Chrysler, Plaza
Dodge and George W. Constance entered
into a Management Agreement which es-
tablished terms and condinons under
which Constance would manage and con-
duct the affairs of the dealership, and
terms and conditions under which he could
invest in the dealership corporauon and
operate the dealership under Chrysler’s
Dealer Enterprise Plan. The Agreement
afforded Constance the opportumty to re-
ure Chrysler’s investment by stock pur-
chases and thereby become the corpora-
tion’s sole stockholder. . The Agreement
provided for election of Constance as Presi-
dent and as a Director of Plaza Dodge and
for his employment as Manager This em-
ployment as manager was at will Con-
stance was subject to removal as manager
by the Board of Directors and to removal
as an officer and Board member by
Chrysler, the sole voung stockholder The
Agreement also provided for establishment
of an escrow account into which Constance
was to make an mmual deposit of $4,000,
and into which he was to thereafter annu-
ally deposit at least one-half of any bonus
received. The escrow fund was first to be
used for purchase by Constance of the 225
shares of Common Stock from Chrysler, at
par, and, if funds became available, to later
purchase the 675 shares of Preferred
Stock, at par plus all accrued dividends
Any shares of Preferred Stock purchased
would be immediately exchanged for unis-
sued shares of Common Stock, share for
share. The stock purchased by Constance
under the plan was “lettered” (1t could not
be assigned, sold, pledged or transferred)
and, if Chrysler required it, each certificate
would be endorsed n blank and deposited
with and held by an escrow agent (which
could be Chrysler) until, among other
things, certification that all shares of Pre-
ferred Stock had been redeemed and
retired.

Pursuant to this plan, Constance pur-
chased capital stock from Chrysler, and
the records reflect the change in stock
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ownership in Plaza Dodge over a 10 year
period

Dates Chrysler Constance
1963 100% 0%
1/1/67 75% 25%
1/1/70 68.3% 31.7%
171771 64% 36%
1/1/72 56.4% 43.6%
7/1/74 0% 100%

On March 28, 1963, Plaza Dodge,
Inc and Chrysler Motors Corporation
entered into a Direct Dealer Agree-
ment’ The Agreement 1s intended to
provide a means for sale and service of
Dodge motor vehicles, parts and accesso-
ries. The Agreement grants the dealer a
non-exclusive right to purchase Dodge
motor vehicles, parts and accessories for
resale at retail 1n a siated geographic
area, and specifically states that Dodge
entered 1nto the Agreement in reliance
upon active, substanual and continuing
personal parucipaton in management of
the dealership by George Constance

A separate Agreement, titled Dodge
Direct Dealer Agreement Terms and
Provisions, 1s incorporated into the Di-
recc Dealer Agreement by reference.
This Agreement rather comprehensively
sets forth the rights and obligations of the
parues Among other things, it requires
the dealer 10 sell at least the mimimum
number of vehicles which Dodge will
annually determine as the dealers Mini-
mum Sales Responsibility, to provide and
maintain adequate facilities, tools and
equipment to service Dodge motor vehi-
cles; to maintain a salesroom, service,
parts and accessories facilities relatively
equivalent to principal competitors, to
use only Dodge or Mopar parts 1n servic-
ing vehicles; to maintain the net worth
and networking capital necessary to suc-
cessfully discharge the dealer’s undertak-
ing, and to purchase vehicles, parts and
accessories from Dodge at the price es-
tablished by Dodge. The Agreement also
contains the following provision:

“This agreement does not create the

relation of principal and agent be-

tween Dodge and Direct Dealer, and
under no circumstances is either party
to be considered the agent of the

other 7 *

? Chrysler Motors Corporation was later
merged into Chrysler Corporation, and 1n the
Direct Dealer Agreement 1s referred 10 as

Doq%e
*The imual Direct Dealer Agreement
and the Dealer Agreement Terms and Provi-

III.

Chrysler seems to rely upon this dis-
claimer of agency provision to absolve it
from all responsibility for acts or actions
by Plaza Dodge. We digress a moment to
set this 1ssue at rest.

CERCLA is broadly designed to as-
sess costs and responsibility for remedy-
ing harmful conditions upon those re-
sponsible for problems caused by disposal
of hazardous substances. Cf., United
States v. Northeastern Pharmaceutical &
Chem Co, 810 F.2d 726 [25 ERC 1385]
(8th Cir. 1986), cert. den., 484 U.S 848
[26 ERC 1856] (1987); United States v
Aceto Agr Chems. Corp., 872 F.2d 1373
[29 ERC 1529] (8th Cir. 1989), reh’g.
den. (1989); Dedham Water Co. v Cumber-
land Farms Dary, Inc., 805 F 2d 1074 (1st
Cir 1986). A person cannot 1nsulate
himself from CERCLA liability by con-
tract. CPC Int'l, Inc. v. Aerojet-General
Corp., 759 F.Supp. 1269 [34 ERC 1274]
(Mich 1991); also see, United States v
Aceto Agr Chems. Corp., supra. Title 42
U.S.C §9607(e)(1) provides, in part,
that:

“No indemnification, hold harmless,

or similar agreement or conveyance

shall be effective to transfer from ..

any person who may be liable for a

release or threat of release under this

secuion, to any other person the habil-

ity imposed under this section ... ”
The parties to an agreement are free to
characterize their relationship in any way
they choose, but, in establishing CER-
CLA liability, a court must look beyond
that characterization and ascertarn its true
nature. Cf., United States v. Aceto Agr
Chems Corp., supra; Flonda Power & Light
Co v Allis Chalmers Corp., 893 F.2d 1313
[31 ERC 1134] (11th Cir. 1990), Unaited
States v Conservation Chem., 619 F.Supp
162 |24 ERC 1008] (Mo. 1985); United
States v. Wade, 577 F.Supp 1326, 1333 n.
3 [20 ERC 1277] (Pa. 1983). The provi-
sion at hand is similar to a hold harmless
agreement in that it insulates Chrysler
from liability for all acts of Plaza Dodge,
but if facts establish that Plaza Dodge
was either an actual or an ostensible agent
of Chrysler, when it performed acts upon

stons were superceded and replaced by subse-
quent agreements This Court discerns no
material differences between the imual agree-
ment and subsequent agreements, and no
purpose is served by detailing mere chro-
nology.
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which CERCLA liability is predicated,
the provision will not serve to absolve
Chrysler from CERCLA liability. The
contenuion to the contrary by Chrysler is,
therefore, set aside. Cf., A M Int’l., Inc v.
International Forging Equipment, 743
F.Supp 525 {31 ERC 1659] (Ohio 1990),
af’d 1n part, rev. in part, F.2

, 1993 WL 1290 [35 ERC 1977]
(6th Cir 1993) It is apt to observe,
however, that Plaza Dodge does not seek
1o impose derivative liability arising from
an agent-principal relationship upon
Chrysler, for acis of Plaza Dodge, as
agent; but, instead, 10 pierce the corporate
vel and impose direct liability on
Chrysler for its own acts.

Iv.

Uncontested facts disclose that, pursu-
ant to the various contracts, during rel-
evant umes, the day-to-day operauon of
Plaza Dodge was conducted by Plaza
Dodge employees under supervision of
George Constance, but, that Chrysler
maintained a directive voice, and through
“persistent persuasion’” effected some
management aspects of the operauon.
For a time at least, the Chrysler Region-
al Manager submitted monthly reports
on the Plaza Dodge operation to the
Manager of -the Business Management
Department These reports reflected the
Regional Manager’s opinion of the oper-
auon, of the operator, of revenue gener-
ated through sales, related the operator’s
intenuon to infuse capital into the busi-
ness, rclated suggestions made to Con-
stance for purchase of additional stock 1n
the corporation, evaluated the desirabil-
ity of retaining Constance as a retailer,
and matters of that nature In the course
of these evaluations, the Regional Man-
ager recommended that changes be made
in the manner in which the business was
being operated, ¢ g, that the manager
delegate greater authority to other em-
ployees, that an assistant to finalize sales
be employed, that a customer relations
program be instituted, that salesmen be
required to file daily work plans, that
salesmen be reassigned, that unproduc-
utve salesmen be terminated, that daily
sales meetings be held, that windows and
showroom be redecorated or festooned
with balloons, pennants and banners,
that the used car display be moved to an
outside lot, that lights, banners and signs
be erected or installed on that lot, that
the feasibility of purchasing used auto-
mobiles from a certain auto auction to

maintain a balanced inventory be invesu-
gated, that the service manager be dis-
charged, that service mailings, promo-
tions and chinics be increased, that an
incentive plan for mechanics be 1nsutut-
ed, that advertising be increased and a
new format adopted. Most of these rec-
ommendations were implemented by
Constance.

In addiuon, in 1971, and 1n 1974,
Chrysler performed maintenance inspec-
tions of the Plaza Dodge facility, noted
certain deficiencies 1n interior and exteri-
or housekeeping and maintenance, di-
rected Plaza Dodge to take corrective
action, and obligated Constance to indi-
cate, 1n writing, a completion date for
repair on each of the items noted These
actions by Chrysler were based upon a
provision of the lease, which is virtually
standard 1n commercial leases, inserted to
prevent wasting or deterioration of the
real property during the term of the
lease. Because the actions were intended
to enforce the terms of the landlord-
tenant relationship, they must be viewed
in that context, and not as invasions of
the subsidiary’s independence by the par-
ent corporation.

V.

Chrysler contends that it did not,
through its employees, participate 1n any
way 1n the decision on disposition of
waste o1l generated by the Plaza Dodge
Service Department, that the decision was
solely that of Plaza Dodge, and that nexus
necessary to establish liability of Chrysler
as a generator is lacking. Plaza Dodge has
produced no evidence tending to show
that a Chrysler employee participated in
the waste oil disposal decision, but con-
tends that generator liability should be
mmposed directly upon Chrysler because
Chrysler was actively involved and exer-
cised pervasive control over the Plaza
Dodge operation; for a time as sole or
majority shareholder and, until 1974, as
owner of all voting stock.

Dissected to its essential elements, Ti-
tle 42 U S.C. §9607(a)(3) imposes liabil-
ity as a generator upon

“Any person who ...

disposal or treatment, of hazardous

substances . .. at any facility ... con-

taining such hazardous substances " *

arranged for

* Among other things, a facility 1s defined
as any site or area where a hazardous sub-
stance has been deposited, stored, disposed of,
or placed, or otherwise come to be located
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The word ‘arranged” 1s crypucally
vague and undefined, but the statute is
designed to assess costs and responsibility
for remedying harmful conditions on
those responsible for problems caused by
disposal of hazardous substances, and, to
achieve this end, courts have adopted a
very liberal interpretation of the word
*arranged " See, Unuted States v Northeas-
tern Pharmaceutical & Chem Co., 810 F.2d
726, 733 (8th Cir 1986), cert. den, 484
US 848 (1987); United States v. Aceto
Agri Chems Corp, 872 F.2d 1373 (8th
Cir. 1989), reh’g den., (1989), Dedham
Water Co v Cumberland Farms Dairy, Inc ,
805 F 2d 1074, 1081 (1st Cir. 1986). A
person cannot insulate himself from li-
ability by contract, and courts will look
beyond the party’s characterization of the
transaction to ascertain 1ts true nature
and will impose hability accordingly
See, e.g , United States v Aceto Agr. Chems
Corp , supra; Flonda Power & Light Co v
Allis Chalmers Corp., 893 F.2d 1313 (11th
Cir 1990), United States v Conservation
Chem Co, 619 F.Supp. 162, 192 (Mo
1985), State of Missounn v Independent Pet-
rochemical Corp , 610 F.Supp. 4 (22 ERC
1167] (Mo 1985), Unuted States v Wade,
577 F Supp. 1326, 1333 n 3 (Pa 1983).
The sweep of the statute 1s very broad,
but this does not mean that it has no
finite himits. See, Onan Corp v Industnal
Steel Corp, 770 F.Supp 490, 494 [32
ERC 1897] (Minn 1989), aff’d., 909
F2d 511 [32 ERC 1902] (8th Cur
1990), cert den., U.Ss. , 111
S Ct 431 [32 ERC 2037} (1990), Edward
Hines Lumber Co v Vulcan Materials Co ,
861 F.2d 155 {28 ERC 1457} (7th Cir
1988) Liability under CERCLA at-
taches only to persons who transact in
hazardous substances with purpose or
intent to dispose of or treat the sub-
stances, Edward Hines Lumber Co v Vul-
can Matenals Co, 685 F Supp. 651 [27
ERC 1904) (Il 1988), aff"d., 861 F.2d
155 (7th Cir 1988), and ends with the
person who made, or should have made,
the decision on disposition. Jersey City
Redevelopment Auth. v PPG Industries, 655
F.Supp. 1257, 1260 (N]J 1987), aff’d,,
866 F 2d 1411 [28 ERC 1873] (3d Cuir.
1988). Liability as a generator of hazard-
ous substances, therefore, will not extend
1o a person whose actions, or 1mnaction in

See, Tutle 42 US C 9601(9) The Arrowhead
site 1s a facility

face of a duty to act, do not demonstrate
some responsibility for the decision on
disposition of the hazardous substance.
Cf., United States v. Aceto Agr Chems
Corp , supra; Flonda Power & Light Co v
Allis Chalmers Corp , supra; CPC Int’l. Inc
v Aerojet-General Corp., 731 F.Supp. 783
(30 ERC 1752] (Mich. 1989); Edward
Hines Lumber Co. v. Vulcan Matenals Co ,
supra; United States v A & F Matenals Co.,
Inc., 582 F.Supp. 842 (20 ERC 1957]
(111. 1984). This connection with the
predicative act is referred to as nexus,
and tests whether or not the party as-
sumed, or had the obligation to assume,
responsibility for the decision on disposal
of the waste product. Cf., United States v
Northeastern Pharmaceutical & Chem Co.,
supra at 743; CPC Int’l,, Inc v Aerojet-
General Corp, 759 F.Supp 1269, 1278
(Mich. 1991).

The necessary nexus is easily found in
instances where the party took affirma-
tive action which resulted in deposit or
treatment at a site which ultimately re-
sulted in release of the hazardous sub-
stance, United States v Consolidated Rail
Corp , 729 F.Supp. 1461, 1472 [31 ERC
1060] (Del. 1990), or retained the au-
thority to control the handling and dispo-
siuon of a hazardous substance and, by
failing to act, in effect, decided upon the
disposition by negative personal involve-
ment. Cf, Northeastern Pharmaceutical &
Chem Co, supra at 743; Allhed Towing
Corp. v Great Eastern Petroleurn Corp., 642
F.Supp. 1339, 1350 (Va 1986); United
States v A & F Materals Co., Inc., supra at
845 However, the mere ability or oppor-
tunity to control or influence a third-
party’s disposal of hazardous waste does
not, in and of itself, constitute nexus
CERCLA embodies traditional notions
of duty and obligation as a predicate to
imposing hability as a generator In in-
stances where a party possesses ability to
control or influence the disposition of a
hazardous waste and does nothing, nexus
can exist only if 1naction violates a duty
or obligauon to exercise that control.
General Elec. Co. v. AAMCO Transmussion,
Inc., 962 F.2d 281 [34 ERC 1766} (2d
Cir. 1992). This is consistent with the
statute’s 1ntent — to 1mpose liability
upon persons who assumed responsibility
or were impressed with responsibility for
disposal of the waste product Reading
the numerous published cases clearly in-
dicates that 1n each instance the court
must engage in a fact specific inquiry to



37 ERC 1594

U.S. v. Arrowhead Refining Co

determine whether or not the action of
the party sought to be charged as a
generator of a hazardous substance pro-
vides the necessary nexus between that
party’s conduct and the disposal of haz-
ardous waste ° In this instance, nexus
can be established only by a showing that
acts of Plaza Dodge pertaining to waste
o1l disposition were actually acts of
Chrysler, the parent corporation.

VI

As a fundamental proposition of cor-
porate law, a parent corporation is not
automatically liable for acts of a subsid-
1ary, in absence of specific statutory di-
recuve Josylyn Mfg. Co. v. T. L. James &
Co, Inc, 893 F.2d 80 {30 ERC 1929]
(Slh Cir 1990), cert. den., uU.s
111 SCu 1017 [32 ERC 2053]
(1991) Jacksonuille Elec. Auth. v. Eppinger
& Russell Co., 776 F.Su 1542 [34 ERC
1845] (Fla. 1991). CE?(CLA does not
include parent corporation in the defini-
uon of “person” upon whom liability
may be imposed, and congressional intent
to adopt a significant deviation from a
tradinonal concept of corporate law
should not be implied. Ct., M:dlantic
Nat’l Bank v New Jersey Dept. of Enuvt’l.
Protection, 474 U.S. 494 [23 ERC 1913]
(1986). Respondent’s position, at bottom,
is that the corporate formalities which
created separate legal entities should be
disregarded, the corporate veil pierced,
and liability be imposed upon Chrysler
for 1ts own acts, not derivatively for acts
of 1ts subsidiary.

® A court should not be misled by cases
which indicate that ownership or possession
of the waste product is necessary to liability
as a generator. See, e.g., State of New York v
City of fohnstown, NY 701 F. Supp. 33 [29
ERC 1018] (NY 1988), C. Greene Equip. Corp
v Electron Corp., 697 F.Supp. 983 (1ll. 1988),
United States v. Ward, 618 lg.Supp. 884 (NC
1985) The narrow limitation of generator
liability to an owner or possessor of the waste
product seems contrary to the language of the
statute, cannot be reconciled with cases which
emphasize the deasionmaking process as
criucal, and has been rejected by the Eighth
Circunt. See, United States v. Aceto Agr. Chems.
Corp , 872 F.2d 1373 (8th Cir. 1989), reh’g.
den (1989); also see, United States v Northeas-
tern Pharmaceutical & Chem. Co., 810 F.2d 726
(8th Cir. 1986), cert. den., 484 U.S. 848
(1987).

Counsel has cited no case, and this
Court has unearthed none, which pierced
the corporate veil to impose generator
liability on a parent corporation. We can,
however, work through analogy to cases
in which the corporate veil was pierced
to 1mpose operator liability on a parent
corporation." In determining whether or
not the corporate veil should be pierced,
federal law controls, and our analysis
must be directed by the pertinent body of
federal common law which has been re-
cently developed. Cf., Anderson v Abbott,
321 U.S. 349 (1944), reh’g den., 321
U.S. 804 (1944); Seymour v. Hull & More-
land Engineering, 605 F.2d 1105 (9th Cir.
1979); Berger v. Iron Workers Reinforced
Rodmen Local 201, 843 F.2d 1395 (D.C.
Cir. 1988); Mobay Corp. v. Allied-Signal,
Inc., 761 F.Supp. 345 [32 ERC 1837]
(N._] 1991); Unated States v. Nicolet, Inc.,
712 F.Supp. 1193 [29 ERC 1851] (Pa
1989); In re Acushnet Riwver & New Bedford
Harbor Proceedings, 675 F.Supp. 22 [26
ERC 2088] (Mass. 1987) In practice,
generally, an actual participation and an
exercise of control standard 1s utilized
Cf., Rwerside Market Development Corp v.
International ,Business Products, Inc, 931
F.2d 327 (5th Cir 1991), cert. den., 112
S.Ct. 636 (1991); New York v. Shore Realty
Corp , 759 F.2d 1032 [22 ERC 1625) (2d
Cir. 1985); United States v. Consolidated
Rail Corp., 729 F.Supp. 1461 (Del.
1990); Unated States v Conversation Chem
Co, 619 F Supp 162 (Mo 1985)° The
mere authority to control a subsidiary
corporation’s activity without the actual
exercise of that control will not sausfy
that standard * See, Levin Metals Corp v

! Operator is rather circularly defined 1n
CERCLA as any person who operates a
facility Tule 42 US.C 9607(20)(A)(u) A
workable definition seems to be that a person
1s an operator of a faality if he acuvely
parucipates in the wrongful conduct prohibit-
ed by CERCLA. Cf., Riverside Mkt Dev Corp
v. International Buxldmg Products, Inc , 931 F 2d
327, 330 (33 ERC 1209] (5th Cir 1991),
cert. den.,, 112 S.Ct. 636 [39 ERC 1312]
(1991)

¥ Title 42 U.S.C. §9601(20(A)(in1) seems
to adopt an actual control test in defining
liability in the owner-operator context which
clearly indicates that Congress could have,
but did not, adopt a control test to impose
generator hability upon a parent corporation

“Dicta in United States v Kayser-Roth
Cordo, Inc, 910 F.2d 24, 27 n 8 (ist Cir

990), cert den., Us , 111
S.Ct. 957 (1991), implying that parent corpo-
ration liability can be predicated upon noth-
ing more than the ability to control hazardous
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Parr-Richmond Terminal, 781 F.Supp.
1454 (35 ERC 1718] (Cal. 1991). The
corporate veil wili be pierced, therefore,
and hability will be visited upon the
parent corporation, only when the parent
dominates the subsidiary to the extent
the subsidiary manifests no separate cor-
porate interests, but exists and functions
solely 1o advance purposes of the parent
corporation, cf., Josylyn Manufactuning Co.
v T L james & Co., 893 F.2d 80 (5th
Cir 1990), cert. den, uU.s. ,
111 SCt 1017 (1991), Knwvo Industnal
Supply Co v Natwnal Distillers & Chem.
Corp., 483 F 2d 1098 (5th Cir. 1973),
and the subsidiary exists as a sham to
perpetuate fraud, promote illegality, in-
flict injustice or solely 1o avoid individual
or parent corporation hability. See, Unat-
ed States v Jon-T Chems, Inc., 768 F.2d
686 (5th Cir. 1985), cert. den., 475 U.S.
1014 (1986), American Bell, Inc. v Feder-
atwon of Telephone Workers of Pennsylvania,
736 F 2d 879 (3d Cir 1984); Publicker
Industries v Roman Ceramics, 603 F.2d
1065 (3d Cir. 1979). Some courts have
grafted a second prong to the standard,
and will impose liability upon a parent
corporauon only when the parent actual-
ly participated in the wrongful conduct
prohibited by CERCLA." See, Ruwerside
Mkt Dev Corp v International Building
Products, Inc, supra; United States v
Kayser-Roth Corp, Inc, 910 F.2d 24 [31
ERC 1932] (1st Cir. 1990), cert. den.,
111 § Ct 957 [32 ERC 2053] (1991),
affirming, 724 F.Supp. 15 (30 ERC
1932] (R 1 1989), New York v Shore Real-
ty Co., 759 F.2d 1032 (2d Cir. 1985); also
ef , United States v Northeastern Pharma-
ceutical & Chem Co., 579 F.Supp 823 [20
ERC 1401] (Mo 1984), revid. in pt.
o/grounds and aff’d. in pt., 810 F.2d 726
(8th Cir 1986), cert den., 484 U.S 848
(1987) If this refinement of the standard
1s adopted, we need proceed no further
There 1s no evidence, whatsoever, which
indicates that Chrysler parucipated in
the decision on disposal of waste oil. This
court, however, finds that this embellish-

waste contradicts the holding, and should pe
disregarded See, Jacksonuille Elec Auth v Ep-
pinger & Russell Co, 776 F.Supp 1542, 1547
n 4 (Fla 1991)

'"* A similar standard 1s utulized 1n deter-
mining a secured creditor’s liability as owner
of a facihty Cf, Unuted States v Fleet Factors
Corp, 901 F 2d 1550 (31 ERC 1465] (11th
Cir 1990), reh’g den, 911 F.2d 742 (11th
Cir 1990), cert den, 111 S.Ct 752 (32 ERC
1977] (1991)

ment of the active participation standard
is overly restrictive, and prefers the
broader scope of the standard which con-
templates active Participation and control
of the subsidiary’s operation, in toto.

‘A veritable laundry list of factors wor-
thy of consideration in reaching a deter-
mination of whether or not to pierce the
corporate veil has been developed. These
factors include:

a. whether or not parent and subsid-

iary have common stock ownership,

b. whether or not parent and subsid-

tary have common directors and

officers,

c. whether or not parent and subsid-

iary have a common business office,

d whether or not financial statements

and tax returns are consolidated,

e. whether or not the parent finances

the subsidiary,

f. whether or not the parent caused the

incorporation of the subsidiary,

g. whether or not the subsidiary oper-

ates with grossly insufficient capital,

h. whether or not the parent pays

salaries and expenses of the sub-

sidiary,

i. whether or not the subsidiary re-

cetves no business from anyone other

than the parent,

J- whether or not the parent uses the

subsidiary’s property as its own,

k whether or not the daily operation

of the corporations are kept separate,

1. whether or not the subsidiary ob-

serves basic corporate formalities.

Cf., Jacksonuville Elec Auth. v Eppinger &
Russell Co., 776 F.Supp. 1542 (Fla.
1991); Mobay Corp v. Alled-Signal, Inc.,
761 F.Supp. 345 (N.J. 1991); United
States v Kayser-Roth Corp., 724 F.Supp
15 (R.1. 1989), aff'd., 910 F 2d 24 (1st
Cir 1990), cert. den., 111 S.Ct 957
(1991).

Of course, this enumeration is not exclu-
sive, and any factors which, when evalu-
ated in light of the circumstances, bear
upon the degree of control exercised and
the actual participation or involvement in
the subsidiary’s affairs by the parent
should be considered. Cf., Mobay Corp v.
Alhed-Stgnal, Inc., supra.'

“Indicia of ability to control decisions
concermng hazardous waste 1s indicative of
the type of control necessary to pierce the
corporate veil, but 1t may be that this 1s not
essential if other indicia demonstrate perva-
sive control. See, United States v Kayser-Roth,
supra.
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When the specific factors to which
other courts have referred, and similar
factors are considered, uncolored by cir-
cumstances, we discern some factors
which lend support to movant’s position.
Chrysler initially incorporated and fi-
nanced Plaza Dodge, Inc. as a subsid-
1ary, and' Chrysler retained an ownership
interest until its investment was re-
couped, maintained a critical eye on the
business operation, suggested changes 1n
the operation, and maintained employees
as Directors and officers of Plaza Dodge
during the time that it owned any of the
capital stock. On the other hand, balanc-
ing factors are that Plaza Dodge ob-
served basic formalities of a separate cor-
porate enuity,-transacted the day-to-day
business through its own employees, es-
tablished pay and benefits for its own
employees, and maintained its own
books, paid 1ts own taxes, expenses and
salaries. Chrysler and Plaza Dodge did
not have common Directors or officers,
did not utihize one business recordkeep-
ing department, did not consolidate fi-
nancial statements, file consolidated tax
returns or combine daily operations
Chrysler was in the business of manufac-
turing automobiles and had a natural
interest 1n aiding in the development of
retail outlets. Plaza Dodge was in the
business of selling automobiles at retail
and had a natural interest in a profitable
operation. The corporations acted to pro-
mote these interests which are related,
but separate.

When the relationship between
Chrysler and, Plaza Dodge is viewed in
1its enurety, in light of all circumstances,
Chrysler’s position was akin to that of a
creditor. The iniual incorporation and
financing, maintaining employees on the
Board and as officers, and retaining own-
ership of capital stock were almost natu-
rally attendant to the relationship. The
management guidance proffered by
Chrysler was contemplated by the Dodge
Direct Dealer Agreement Terms and
Provisions and was directed towards pro-
tecting Chrysler’s investment and devel-
oping a profitable enterprise to the end
that Plaza Dodge would sell more
Chrysler products and generate funds so
that Constance would be enabled to pur-
chase all of the capital stock, and own the
business outright. Each corporation had
a goal which combined to form a mutual
goal. The intercession by Chrysler to aid
1n reaching that mutual goal fell far short
of an interference with the day-to-day

operation of Plaza Dodge or emascula-
tion of its independent corporate func-
tion. The wuncontested material facts,
with all reasonable inferences drawn 1n
Plaza Dodge’s favor, do not demonstrate
actual participation and exercise of per-
vasive control by Chrysler to the extent
that one is persuaded that Plaza Dodge
was a sham without separate corporate
interests, or was organized and operated
solely to advance Chrysler’s interests, to
perpetuate fraud, promote illegality or
simply to shield Chrysler from hability.
No genuine issue of material fact exists,
and the facts established, together with
reasonable inferences, do not justify
piercing the corporate veil. If the corpo-
rate veil 1s not rent, nothing impressed
Chrysler with a duty to assure proper
disposition of waste oil removed from
automobiles serviced 1n the Plaza Dodge
shop. The necessary nexus upon which
to predicate independent generator labil-
ity upon Chrysler is lacking.
WHEREFORE, It is —
RECOMMENDED.

That the motion for an order granung
summary judgment for Chrysler Corpo-
ration be granted, and the Clerk of the
Court be directed to enter judgment
accordingly.

ARKANSAS PEACE CENTER v.
ARKANSAS DEPARTMENT OF
POLLUTION CONTROL AND
ECOLOGY

U.S. Court of Appeals
Eighth Circulpt’e

ARKANSAS PEACE CENTER, EN-
VIRONMENTAL HEALTH ASSOCI-
ATION OF ARKANSAS, JACKSON-
VILLE MOTHERS’ AND CHIL-
DREN’S DEFENSE FUND, VIET-
NAM VETERANS OF AMERICA,
ARKANSAS STATE CHAPTER, and
MOTHERS AIR WATCH, Plamntiffs-
Appellees;, v ARKANSAS DEPART-
MENT OF POLLUTION CONTROL
AND ECOLOGY, RANDALL MA-
THIS, DIRECTOR, UNITED
STATES ENVIRONMENTAL PRO-
TECTION AGENCY, WILLIAM K.
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REILLY, ADMINISTRATOR; Defen-
dants, VERTAC SITE CONTRAC-
TORS; Defendani-Appellant; ARKAN-
SAS ATTORNEY GENERAL, Defend-
ant, Nos 93-1447/1516/1518, April 2,
1993

Resource Conservation and Recovery
Act

Burnin§ of hazardous waste — In gen-
eral (»155.4001)

Enforcement — Citizen suits — In
general (»155.8020.01)

Judicial procedure and review — Re-
medies/settlements (»155.9030)

[1] Federal appeals court will stay pre-
liminary injuncuon issued in Resource
Conservation and Recovery Act citizen
suit to prevent incaneration of dioxin-
containing wastes by federal and state
environmental agencies, because. (1)
agencies showed likelihood of succeedin
on merits of their claims at tnal, (2
there 1s risk of irreparable harm to pub-
lic interest if stay is not granted, and (3)
stay will not cause substantnial harm to
ciuzens groups where agencies continue
10 MONILOr INCinerator emissions.

On mouons for stay of prelimmary
injuncuon issued by federal district court
(DC EArk, No. LR-C-92-684, Reason-
er, ]J.) to prevent incineration of dioxin-
containing wastes by federal and state
agencies after ciuzen groups brought suit
under Resource Conservation and Recov-
ery Act, motions granted

Daniel J. Dunn, Edward J. McGrath,
and Colin G. Harris, Denver, Colo., and
Jim L. Julian and Janie W. McFarlin,
Liule Rock, Ark., for appellant Vertac
Site Contractors.

David C. Shilion, John A Bryson,
Ronald Spritzer, and Alice Matuce,
Dept. of Justice, and Lawrence E. Star-
field and Dawn M. Messier, EPA,
Wash., D.C., for appellant EPA.

Mick G. Harrison, Richard E. Condit,
Wash.,, D.C., and Gregory Ferguson,
Little Rock, Ark., for appellees Arkansas
Peace Center, et al.

Before Theodore McMillian, John R.
Gibson, and Roger L. Wollman, circuit
Judges.

Full Text of Oprnion

McMILLIAN, Circuit Judge
Defendants Environmental Protection
Agency (EPA); the Arkansas Depart-

ment of Pollution Control and Ecology
(ADPCE) and Vertac Site Contractors
(Vertac) move this court to continue a
temporary stay pending appeal of a pre-
liminary injunction entered at the re-
quest of plaintiffs Arkansas Peace Cen-
ter, Environmental Health Associauon of
Arkansas, Jacksonville Mothers’ & Chil-
dren’s Defense Fund, Vietnam Veterans
of America Arkansas State Chapter, and
Mothers Air Watch shutting down a
hazardous waste incinerator located at
the Vertac site near Jacksonville, Arkan-
sas. Arkansas Peace Center v Arkansas De-
partment of Pollution Control & Ecology,
No. LR-C-92-684 (E.D. Ark Mar 17,
1993). For the reasons discussed below,
we dismiss the interlocutory appeals
(Nos. 93-1447, 93-1516, 93-1518) of
the amended TRO as moot, treat the
motions to continue the stay as motions
for stay pending appeal, and grant the
motions for stay pending appeal of the
prehminary injunction.

Some background 1s necessary to un-
derstand the procedural posture of these
appeals. On October 28, 1992, plaintiffs
filed an action against defendants 1n fed-
eral district court to stop the incineration
of hazardous wastes contaminated with
dioxin at the Vertac site in Jacksonville,
Arkansas. Plaintiffs alleged the inciner-
ation was proceeding 1n violauon of cer-
tain federal and state regulations con-
cerning incinerator performance and that
incineration would pose an imminent
and substantial endangerment to public
health and the environment. Plaintiffs
sought declaratory and injunctive relief
to stop the incineration and to require
EPA and ADPCE to prepare a remedial
investigation and feasibility study to de-
termine treatment and disposal options
other than incineration for the hazardous
wastes stored at the Vertac site. On Octo-
ber 30, 1992, the district court granted in
part plaintiffs’ request for a TRO. The
district court did not enjoin incineration
of the so-called D-Waste (hazardous
waste contaminated with extremely low
level concentrations of dioxin, less than
12 parts per billion) but did enjoin incin-
eration of the so-called T-Waste (haz-
ardous waste contaminated with low lev-
el concentrations of dioxin, less than 50
parts per million), except for 5 days of a
previously schedule “trial burn” of T-
Waste, pending further proceedings.

On January 5, 1993, the district court
ordered the parties to submit briefs on
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credibility of a police officer’s testimony
regarding the existence of probable cause
to make a traffic stop. While, under
Whren, “Operation Pipeline” is not itseif
illegal, judges should be mindful of the
potential affect a request to make a “pipe-
line” stop may have on a police officer’s
observations of an automobile.?

The holding in Whren underscores the
difficulty in balancing the societal interests
of combating crime though effective law
enforcement and upholding the rule of law,
including adhering to constitutional rights.
Judges must take care to insure that the
legal interest takes precedence. As Jus-
tice Frankfurter said:

Loose talk about war against crime
too easily infuses the administration of
justice with the psychology and morals
of war. It is hardly conductive to the
soundest employment of the judicial pro-
cess. Nor are the needs of an effective
penal code seen in the truest perspective
by talk about a criminal prosecution’s
not being a game in which the Govern-
ment loses because its officers have not
played according to rule. Of course
criminal prosecution is more that a
game. But in any event it should not be
deemed to be a dirty game in which ‘the
dirty business’ of criminals is outwitted
by ‘the dirty business’ of law officers.
The contrast between morality pro-
fessed by society and immorality prac-
ticed on its behalf makes for contempt of

8. It 1s also notable that Akram and Hill were
“profihng” cases, in which the police, unhke
here, had no prior informauon that the occu-
pants may be involved in illegal activity A
“profiling”’ case involves a traffic stop where
the vehicle and/or its occupants fit a so called
“drug courier profile’” or are “target’’ vehi-
cles Judges should be even more wary of a
“pipehine stop” 1n a “profiling’” and/or “iar-
get’" automobile case, as was the case 1n Unut-
ed States v Freeman, 209 F 3d 464 (6th Cir
2000) The defendants in Freeman were dnv-
ing a motor home along a highway and were
stopped for crossing the white hne The po-
lice then obtained consent to search the auto-
mobile and discovered drugs Defendants
moved to suppress The district court denied
the motion The Sixth Circunt reversed, find-

law. Respect for law cannot be turned
off and on as though it were a hot-water
faucet.

On Lee v. United States, 343 U.S. 747,
758-59, 72 S.Ct. 967, 96 L.Ed. 1270 (1952)
(Frankfurter, J., dissenting).

SO ORDERED.

w
o ,Em NUMBER SYSTEM
¥

CENTERIOR SERVICE COMPANY,
et al., Plaintiffs,

V.

ACME SCRAP IRON & METAL, et al.,
Defendants. and cases consolidated
therewith

No. 1:94 CV 1588.

United States District Court,
N.D. Ohio,
Eastern Division.

May 1, 2000.

Potentially responsible parties (PRPs)
who were required by government to clean
up hazardous waste disposal site under
Comprehensive Environmental Response,
Compensation and Liability Act (CERC-

g the police lacked probable to make the
traffic stop The Sixth Circunt also gave the
following warming to law enforcement ‘‘they
are not to abuse the authonty provided to
them under Whren and Ferguson Although
illegal narcotics have a widespread and dev-
astaung effect on our country, the answer 1n
controlling drug use does not he in sacrificing
our prectous Fourth Amendment constitution-
al guarantees ' Id at 471 (Clay, J, concur-
ring)

The analysis 1n Freeman 1llustrates the only
relevant inquiry in the wake of Whren The
issue 1s no longer one of pretext, but rather of
whether probable cause existed for the traffic
stop, and whether police testimony on this
1ssue 1s credible
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LA) sought contribution from other PRPs.
On remand, 153 F.3d 344, two defendants
moved for summary judgment. The Dis-
trict Court, Gaughan, J., held that defen-
dants were not liable as arrangers absent
admissible evidence that they owmed or
controlled service stations which had sent
material to site.

Motions granted.

1. Health and Environment €=25.5(5.5)

To establish a prima facie case for
cost recovery under CERCLA, plaintiff
must prove: (1) site is “facility”; (2) release
or threatened release of hazardous sub-
stance has occurred; (8) release has caused
plaintiff to incur necessary costs of re-
sponse; and (4) defendant falls within one
of four statutory categories of potentially
responsible parties. Comprehensive Envi-
ronmental Response, Compensation, and
Liability Act of 1980, § 107(a), 42 U.S.C.A.
§ 9607(a).

2. Federal Civil Procedure c=2544
Summary judgment opponent’s bur-
den of setting forth specific facts showing
that there is genuine issue for trial is not
satisfied by pointing to absence of evidence
supporting summary judgment motion.
Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A.

3. Health and Environment ¢&25.5(5.5)

Oil company was not liable, as arran-
ger, for cost of cleaning up hazardous
waste disposal site under CERCLA, ab-
sent evidence company had owned or oper-
ated gasoline service stations which had
arranged for disposal of waste oil at site;
only admissible evidence was that stations
were either independently owned or leased
to independent dealers. Comprehensive
Environmental Response, Compensation,
and Liability Act of 1980, § 107(a), 42
U.S.C.A. § 9607(a).

4. Federal Civil Procedure ¢=2544

While summary judgment opponent is
not obligated to cite specific page num-
bers, he must point out location of desig-

nated portions of record with enough
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specificity that district court can readily
identify facts upon which he relies. Fed.
Rules Civ.Proc.Rule 56, 28 U.S.C.A.

5. Federal Civil Procedure €=2544

In summary judgment proceeding,
moving party need not disprove elements
of plaintiffs’ claim nor submit affirmative
evidence that no factual dispute exists but,
rather, need only point to absence of genu-
ine issue of material fact. Fed.Rules Civ.
Proc.Rule 56, 28 U.S.C.A.

6. Health and Environment €=25.5(5.5)

Oil company was not liable, as arran-
ger, for cost of cleaning up hazardous
waste disposal site under CERCLA, ab-
sent evidence company’s plant had ever
sent any material to site; unauthenticated
notes of investigator’s interview were in-
sufficient to create fact issue, where inter-
viewed witnesses’ deposition testimony de-
nied ever having picked up material from
company’s plant. Comprehensive Com-
prehensive Environmental Response, Com-
pensation, and Liability Act of 1980,
§ 107(a), 42 U.S.C.A. § 9607(a).

7. Health and Environment €=25.5(5.5)

Oil company did not own plant which
sent material to hazardous waste disposal
site, and thus was not liable, as arranger,
for cost of cleaning up site under CERC-
LA; company records indicated that it had
not owned plant at relevant time, and un-
authenticated document in which plant was
referred to as being owned by company
would not be considered. Comprehensive
Environmental Response, Compensation,
and Liability Act of 1980, § 107(a), 42
U.S.C.A. § 9607(a).

Thomas M. Downs, Swidler Berlin Sher-
eff Friedman, Washington, DC, for plain-
tiff.

Carter E. Strang, Arter & Hadden,
Cleveland, for defendant Atlantic Rich-
field.
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Mary M. Bittence, Baker & Hostetler,
Cleveland, for defendant Shell Oil.

Memorandum of Opinion and Order
GAUGHAN, District Judge.
Introduction

This matter is before the Court upon
defendant Atlantic Richfield Company’s
Motion for Summary Judgment (Doc.
1177) and defendant Shell Oil Company’s
Motion for Summary Judgment (Doec.
1232). This is a CERCLA" action, filed
by plaintiffs against numerous defendants
arising out of costs incurred in the clean-
ing of a hazardous waste disposal site fol-
lowing the issuance of a unilateral Admin-
istrative Order to plaintiffs by the United
States Environmental Protection Agency
(EPA) pursuant to § 106(a) of CERCLA.
These defendants seek summary judgment
on the basis that they are not liable as
“arrangers.” For the following reasons,
both Motions are GRANTED.

Facts

On interlocutory appeal of this case the
Sixth Circuit found the facts in this case to
be undisputed:

From approximately 1938 until 1990, the

Huth Oil Services Company operated a

waste oil reclamation facility at the Huth

Oil Site. The site was owned by plaintiff

Ashland Oil Incorporated from 1964 un-

til 1981, [FN1] when Huth Oil purchased

the property from Ashland. The site
contained approximately 33 oil storage
tanks with a 992,000 gallon storage ca-
pacity. Numerous companies deposited
waste oil at the site during its more than

40 years of operation.

FN1. Prior to 1964, Huth Oil leased the

property from the Columbia Refining

Company.

Between 1983 and 1989, the United

States Environmental Protection Agen-

¢y (‘EPA’) and the Ohio Environmental

Protection Agency inspected the site,

1. Comprehensive Environmental Response,
Compensation and Liabihty Aci, 42 USC.

and on several occasions found that the
storage tanks and saturated soils at the
site were contaminated with hazardous
substances, mainly poly chlorinated bi-
phenyls. The EPA also noted that the
site was in a dilapidated condition, that
its oil tanks were corroded, and that
unauthorized access to the site was pos-
sible through gaps in the fence sur-
rounding it. Subsequently, after an in-
vestigation, the EPA identified four
(potentially responsible parties, hereaf-
ter PRPs] that played a hand in the
poor conditions of the site: (1) Ashland
Oil, the current owner/operator of the
site; (2) Huth Qil, a previous owner;
(3) Cleveland Electric Illuminating Co.;
[FN2] and (4) plaintiff General Electrc
Company. The EPA found that the
latter two parties had each arranged
for disposal of hazardous substances at
the site.

FN2. Plaintiff Centerior Service Compa-
ny is the parent corporation for the
Cleveland Electric Illuminating Compa-
ny.

On October 5, 1990, based on the above
findings, the EPA issued a unilateral
Administrative Order to the plaintiffs
(Centerior Service Co., General Electric
Co. and Ashland Oil Inc.] under CERC-
LA § 106, which required the plaintiffs
to undertake and complete an emergen-
cy cleanup of the site .. To this end, the
plaintiffs assert that they incurred ap-
proximately $9.5 million in costs relating
to the cleanup required by the § 106
order... After beginning the cleanup
efforts, the plaintiffs conducted their
own investigation to identify other po-
tentially responsible parties for the site
contamination. The plaintiffs identified
approximately 250 parties that had ar-
ranged for the disposal of waste oil and
other hazardous substances at the site.
At no point, however, did the plaintiffs
contest their status as PRPs, assert de-

8§ 9601-9675
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fenses to liability under § 107(a), or
seek reimbursement for their response

costs from the government under
CERCLA § 106(b). . .
[On August 4, 1994], the plaintiffs filed
five one-count claims for relief against
more than 125 defendants seeking to
recover their cleanup costs from these
parties under § 107(a) of CERCLA, and
asserting that the defendants were joint-
ly and severally liable for the costs. .
On August 5, 1995, the cases were con-
solidated for the purposes of discovery
and pre-trial proceedings. .

Centerior Service Company v. Acme Scrap

Iron & Metal et al., 153 F.3d 344, 345-347

(6th Cir.1998).

Defendants Shell Oil Company and At-
lantic Richfield Company have now moved
for summary judgment arguing that they
are not liable for having arranged for dis-
posal.

Standard of Review

Summary Judgment is appropriate when
no genuine issues of material fact exist and
the moving party is entitled to judgment
as a matter of law. Celotex Corp. v. Ca-
trett, 477 U.S. 317, 322-23, 106 S.Ct. 2548,
91 L.Ed.2d 265 (1986) (citing Fed.R.Civ.P.
56(c)); see also LaPointe v. UAW, Local
600, 8 F.3d 376, 378 (6th Cir.1993). The
burden of showing the absence of any such
genuine issues of material facts rests with
the moving party:

[A] party seeking summary judgment

always bears the initial responsibility of

informing the district court of the basis
for its motion, and identifying those por-
tions of “the pleadings, depositions, an-
swers to interrogatories, and admissions
on file, together with affidavits,” if any,
which it believes demonstrates the ab-
sence of a genuine issue of material fact.

Celotex, 477 U.S. at 323, 106 S.Ct. 2548
(citing Fed.R.Civ.P. 56(c)). A fact is “ma-
terial only if its resolution will affect the
outcome of the lawsuit.” Anderson v. Lib-
erty Lobby, 477 U.S. 242, 248, 106 S.Ct.
2505, 91 L.Ed.2d 202 (1986).
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Once the moving party has satisfied its
burden of proof, the burden then shifts to
the nonmoving party. Federal Rule of
Civil Procedure 56(e) provides:

When a motion for summary judgment
is made and supported as provided in
this rule, an adverse party may not rest
upon the mere allegations or denials of
his pleadings, but his response, by affi-
davits or as otherwise provided in this
rule, must set forth specific facts show-
ing that there is genuine issue for trial.
If he does not respond, summary judg-
ment, if appropriate, shall be entered
against him.
The court must afford all reasonable infer-
ences and construe the evidence in the
light most favorable to the nonmoving par-
ty. Cox v. Kentucky Dep't. of Transp., 63
F.3d 146, 150 (6th Cir.1995) (citation omit-
ted); see also United States v. Hodges X-
Ray, Inc., 759 F.2d 557, 562 (6th Cir.1985).
However, the nonmoving party may not
simply rely on its pleading, but must “pro-
duce evidence that results in a conflict of
material fact to be solved by a jury.” Coxz,
53 F.3d at 150.

Summary judgment should be granted if
a party who bears the burden of proof at
trial does not establish an essential ele-
ment of his case. Tolion v. American
Biodyne, Inc, 48 F.3d 937, 941 (6th Cir.
1995) (citing Celotex, 477 U.S. at 322, 106
S.Ct. 2548). Accordingly, “the mere exis-
tence of a scintilla of evidence in support
of plaintiff’s position will be insufficient;
there must be evidence on which the jury
could reasonably find for the plaintiff.”
Copeland v. Machulis, 57 F.3d 476, 479
(6th Cir.1995) (quoting Anderson, 477 U.S.
at 252, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986)). Moreover, if the evidence is
“merely colorable” and not “significantly
probative,” the court may decide the legal
issue and grant summary judgment.
Anderson, 477 U.S. at 249-50, 106 S.Ct.
2505 (citation omitted).

Discussion
The Sixth Circuit stated:
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CERCLA is the primary statutory
means by which harmful or potentially
harmful hazardous waste disposal sites
are remediated. The statute grants the
EPA broad enforcement powers and op-
tions. For example, the EPA may on its
own initiate response actions to clean up
a hazardous waste site using monies
from the Hazardous Substances Super-
fund. and then recover its response
costs from PRPs [potentially responsible
parties). It may also require the private
PRPs to themselves undertake response
actions. .
Once a site has been cleaned up, CERC-
LA provides two causes of action for
parties to recover the response costs
ncurred by the cleanup effort: joint and
severa]l cost recovery actions governed
exclusively by § 107(a), see 42 U.S.C.
§ 9607(a), and contribution actions as
set forth in § 113(D. See id
§ 9613(NH(1) .

Centerior Service Company, 153 F.3d at

347.

(11 Parties seeking contribution under
§ 113(f) must look to § 107 to establish the
basis and elements of the liability of defen-
dants. Jd. As such, “to establish a prima
facie case for cost recovery under § 107(a),
a plaintiff must prove four elements: (1)
the site is a ‘facility’; (2) a release or
threatened release of hazardous substance
has occurred; (3) the release has caused
the plamntiff to incur ‘necessary costs of
response’; and (4) the defendant falls with-
in one of the four categories of PRPs.” Id.
(citations omitted), Kalamazoo River
Study Group v. Rockwell International
Corp., 171 F.3d 1065 (6th Cir.1999).

There are four categories of PRPs: (1)
the current owner or operator of a waste
facility; (2) any previous owner or opera-
tor during any time in which hazardous
substances were disposed at a waste facili-
ty; (3) any person who arranged for dis-
posal or treatment of hazardous sub-
stances at the waste facility; and (4) any
person who transported hazardous sub-
stances to a waste facility. See

§ 107(a)(1)-(4) and Centerior Service Com-
pany, supra.

Defendants herein allegedly arranged
for disposal or treatment of hazardous sub-
stances at the waste facility. The relevant
CERCLA provision states:

Notwithstanding any other provision or
rule of law, and subject only to defenses
set forth in subsection (b) of this section-

(3) any person who by contract,
agreement, or otherwise arranged for
disposal or treatment, or arranged
with a transporter for transport for
disposal or treatment, of hazardous
substances owned or possessed by
such person, by any other party or
entity, at any facility or incineration
vessel owned or operated by another
party or entity and containing such
hazardous substances,. shall be lia-
ble

42 U.S.C. § 9607(a). In Unated States v
Cello-Foil Products, Inc, 100 F.3d 1227
(6th Cir.1996), the Sixth Circuit stated:

CERCLA does not define the phrase
‘arrange for.’ We conclude that
the requisite inquiry is whether the
party intended to enter into a transac-
tion that included an ‘arrangement for’
the disposal of hazardous substances.
The intent need not be proven by di-
rect evidence, but can be inferred from
the totality of the circumstances.

* * * * * *

Therefore, in the absence of a contract
or agreement, a court must look to the
totality of the circumstances, including
any ‘affirmative acts to dispose,’ to de-
termine whether the defendants intend-
ed to enter into an arrangement for
disposal.

See also Carter-Jones Lumber v. Durie
Dastributing, 166 F.3d 840 (6th Cir.1999)
(citing the same).
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(1) Atlantic Richfield (ARCO)

Defendant Atlantic Richfield Company
(hereafter, ARCQO) argues that it did not
own the service stations identified by
plaintiff as having arranged for the dispos-
al of waste oil at the Site or that it leased
them to independent dealers and, in either
case, it did not control the day-to-day ac-
tivities of the stations.

ARCO names seven ARCO brand ser-
vice stations which it asserts plaintiff has
identified as stations which have arranged
for the disposal of waste oil. ARCO sub-
mits two affidavits of Robert Fidler, its
district sales manager, who avers that the
named stations were leased to independent
contractors or independently owned at the
time alleged waste oil pick ups were made.
(ARCO Exs. 1 and 6). ARCO asserts that
lessors are not liable for the lessee’s waste
disposal activities under CERCLA. Gen-
eral Electric Company v. AAMCO Trans-
missions, Inc., 962 F.2d 281 (2nd Cir.1992)
(“oil companies [are] not ‘arrangers’ of dis-
posal of their services station tenants’
waste oil and, therefore, [are] not liable on
that basis.”)

Plaintiffs do not dispute that an oil com-
pany is not liable as an arranger under
CERCLA for wastes generated by an in-
dependent dealer but assert that facilities
other than the ones named by ARCO in its
Motion were not addressed by ARCO.
Plaintiffs identify several facilities which it
states ARCO has not denied owning or
operating. Additionally, plaintiffs assert
that ARCO fails to identify the entities
that did operate or control the facilities
during the relevant times which ARCO
denies owning. Furthermore, plaintiffs as-
sert that Fidler’s affidavit fails to state
that ARCO never operated any of the sub-
ject facilities during the time the Huth site
operated as a disposal facility (i.e., 1938 to
1990) and/or that it never sent waste to the
Site. Plaintiffs assert, “Absent from
ARCO’s Motion is sworn testimony that
neither ARCO nor any of its predeces-
sors.  ever operated or otherwise con-
trolled any of the ARCO stations identified
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in the case, or any other facility from
which waste was sent to the Huth Site
during its years of operation [1938-1990].”
(brief at 8).

Plaintiffs argue that it has sought
through interrogatories and document re-
quests information regarding whether and
for what time period ARCO operated or
controlled any facility from which waste
was or may have been disposed of at the
Site and identification of the entities that
did operate or control the ARCO facilities
during the relevant periods. Plaintiffs ar-
gue that ARCO’s Motion for Summary
Judgment should be denied until plaintiffs
have an opportunity to obtain this discov-
ery. Plaintiffs assert that their discovery
requests have been outstanding for three
years and that despite the extension of
time to September 20, 1999 within which
ARCO was to respond, ARCO has not
served its responses.

For the following reasons, ARCO’s Mo-
tion is granted.

[2,3] First, it is plaintiffs’ burden “to
set forth specific facts showing that there
is a genuine issue for trial." Anderson,
supra. Plaintiffs’ burden is not satisfied by
pointing to an absence of evidence sup-
porting defendant’s Motion. Thus, while
plaintiffs contend that ARCO does not sub-
mit affirmative endence that it did not
operate the facilities which ARCO states
were independently owned, such a conten-
tion does not defeat summary judgment
where ARCO has submitted affidavit evi-
dence that these facilities were indepen-
dently operated. Second, on November
24, 1999, ARCO filed its Addendum to
Reply in support of its Motion for Sum-
mary Judgment stating that it had served
its responses to plaintiffs’ discovery (inter-
rogatories and requests for production).
It does not appear from the docket that
plaintiffs have filed any further response.
Therefore, plaintiffs may not rest on their
assertion that ARCO has failed to comply
with discovery. Third, for the following
reasons, the Court agrees with ARCO that
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plaintiffs’ evidence fails to create an issue
of fact.

Plaintiffs assert that ARCO “fails to ad-
dress facilities about which plzintiffs have
obtained evidence regarding the sale of
waste to Huth.” (brief at 5). Plaintiffs list
three facilities.

First, plaintiffs name “Swanson Bros.
ARCO . for which plaintiffs presently
have at least one pick up ticket.?” (Id.).
In support, plaintiffs point to “Bates No.
ACTN. 00352 Included with various
documents submitted as plaintiffs’ Ex. D is
a document bearing this number. The
document is a copy of a receipt dated 1983
from Action Oil Company naming “Swan-
son Bros. ARCO” and stating “150 gal. @
.23 $34.50.” Plaintiffs do not identify any
affidavit or deposition testimony which in-
corporates this receipt. Therefore, the
Court does not find it to be sufficient
evidence to show that Swanson Bros. ar-
ranged for the disposal of waste oil at the
Site.

Second, plamntiffs name “Turney
ARCO,” pointing to “Bates No. 2149.” A
review of the various papers attached with
plaintiffs’ Exhibit D fails to reveal a docu-
ment containing this number.

Third, plaintiffs name
Facilities referred to in the Consent De-
cree, App. F, ‘Laskin Non De Minimus
and De Minimis Settlors,” U.S. v. Alvwn
Laskin, [1989 WL 140230] Northern
District of Ohio, Eastern District, Case
No. C-84-2035Y, [Feb. 27, 1989] Sep-
tember 20, 1989, including the following
facilities whose waste oil was trans-
shipped to the Huth Site: ARCO.. ,
ARCO Erie.., ARCO Station . ,
Church’s ARCO .. and Sal’'s ARCO.
(brief at 5-6). Plaintiffs do not explain
what U.S. v. Alvin Laskin is or its rele-
vance herein. Nor do plaintiffs attach a
copy of the consent decree but refer the
court to what appears to be a computer
database which the Court was unable to

2. Although not clanfied by plainuffs, “pick up
ticket” apparently signifies that the service

access with the information provided. In
this regard, plaintiffs also refer the Court
to “statements of Alvin Laskin, dated No-
vember 18, 1999, that ‘my largest customer
for used waste oil was Huth Oil Company’
(Bates No. 1635).” However, a review of
the various papers attached with plaintiffs’
Exhibit D fails to reveal a document con-
taining this number or any Laskin state-
ments.

Therefore, plaintiff's assertion that
ARCO fails to address 1ts relationship to
these other facilities fails to create an issue
of fact.

{41 Finally, in plaintiffs’ conclusion
paragraph, they merely state that sum-
mary judgment is not warranted, “Given
the circumstances of this case, including
the site nexus deposition testimony and
documentary evidence collected to date by
plaintiffs that implicate, if not establish,
ARCO’s liability (See attached Exhibit
D) 7 (brief at 8). Aside from failing to
explain what the “site nexus deposition
testimony and documentary evidence col-
lected to date” is, plaintiffs do not attempt
to identify any specific testimony or docu-
mentation submitted in the collection of
materials labeled as Exhibit D. Of course,
“A district court is not required to specu-
late on which portion of the record the
nonmoving party relies, nor is it obligated
to wade through and search the entire
record for some specific facts that might
support the nonmoving party’s claim.” In-
terRoyal Corp. v. Sponseller, 889 F.2d 108,
111 (6th Cir.1989). While the nonmoving
party is not obligated to cite specific page
numbers, he should “point out the location
of.. the designated portions of the record
[which] must be presented with enough
specificity that the district court can readi-
ly identify facts upon which the nonmoving
party relies " Id Plaintiffs herein make
no attempt to identify what portions of
Exhibit D create an issue of fact. Never-

station arranged to have waste o1l picked up
by Huth for purposes of disposing of 1t
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theless, as ARCO responds to this evi-
dence, the Court will address it.

Plaintiffs submit portions of “interview
reports” of former ‘Huth Oil employees
who purportedly told the interviewers in-
formation regarding waste oil. ARCO ob-
jects to the statements as improper Rule
56 evidence. Indeed, they are incomplete
reports and not verified in any way.
Plaintiffs fail to demonstrate that the
statements are incorporated by way of affi-
davit or deposition. Thus, they have not
been considered.

Plaintiffs also submit portions of various
deposition transcripts (with no mention of
who the deponents are in relation to this
lawsuit). In the portion of the deposition
of Lucille Gravina submitted 3, the depo-
nent was told that she would be given
names of companies and asked whether
she recalled any business relationship with
Huth. When ARCO was mentioned, she
testified, “That sounds familiar to me.”
She was asked, “Familiar in what way?”
She responded, “For picking up waste
products.” In reply, ARCO points to oth-
er portions of her testimony wherein she
had no real basis for her recollection but
states, “I just remember George Huth
picking up waste product possibly from
there.” (ARCO Ex. C). This type of pos-
sibility is not sufficient to create an issue
of fact for trial.

In the portion of the deposition of Joyce
Nichols  submitted by plaintiffs, Nichols
was asked to identify from a document
listing names of companies which ones
were waste oil customers of Huth Qil. She
affirmatively identifies, among others,
“Turney Oak Arco.” Plaintiffs do not at-
tempt to explain or identify this document
or point to evidence as to whether Turney
Oak was operated by ARCO. In reply,
ARCO points out that the document also
references a “Cobbledick Buick” (depo. at
39). ARCO presents evidence that this
entity did not come into existence until

3. ARCO states n its reply bnief that Gravina
was a bookkeeper for Huth O1l.
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1976. (ARCO Ex. F). ARCO then pres-
ents affidavit testimony that Turney Oak
has been independently operated since
1974. Therefore, this Court agrees with
ARCO that plaintiffs have not shown that
as of the date of the document, when Tur-
ney Oak was allegedly a waste oil custom-
er of Huth Qil, that ARCO operated this
station.

Finally, plaintiffs submit portions of de-
position testimony of Carl Starr and Kurt
Tenerove, who ARCO identifies as former
waste oil drivers for Huth and Action Oil.
Starr testifies that he picked up waste oil
from ARCO gas stations. He could not
identify the stations. As ARCO points
out, Starr testifies that he did not know
whether the stations were operated by
ARCO or independently operated. (ARCO
Ex. G at 75-76). Tenerove also testifies
that he had no knowledge as to whether -
the ARCO stations were independently op-
erated: “I don’t know whether they're
company or independent.” (depo. at 218).
Thus, the drivers’ testimony fails to create
an issue of fact that ARCO owned or oper-
ated stations which arranged for disposal
of waste oil at the Site.

For these reasons, plaintiffs’ proffered
evidence fails to create an issue of fact.
Therefore, ARCO’s Motion for Summary
Judgment is granted as plaintiffs have
failed to demonstrate that there is an issue
for trial as to whether ARCO arranged for
the disposal of waste oil at the Site.

(2) Shell Oil

Shell Qil (hereafter, Shell) argues that it
cannot be held liable for arranging for
disposal of waste oil at the Site. As ex-
plained in more detail below, Shell argues
that the service stations identified by
plaintiffs as having generated waste oil
were operated by independent dealers and
not Shell, there is no evidence that Shell
ever contracted or otherwise arranged for
wastes to be transported to and disposed

4. She was apparently another former Huth
0il bookkeeper
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at the Site from the West Third Street
Facility identified by plaintiffs and it never
owned the Oil City Facility identified by
plaintiffs and, therefore, did not arrange
for wastes to be transported from that
facility and disposed at the Site.

(a) the service stations

Shell asserts, as did ARCO, that the
Second Circuit and one district court have
concluded that oil companies are not liable
as arrangers for wastes generated by a
service station of an independent dealer
which leased the station from the oil com-
pany. General Electric Company v
AAMCO Transmissions, Inc, 962 F.2d
281 (2nd Cir.1992) and United States v.
Arrowhead Refining Co., 829 F.Supp. 1078
(D.Minn.1992). As such, Shell contends
that independent dealers controlled the op-
erations of the Shell brand service stations
identified by plaintiffs as generating the
waste oil. Shell asserts that plaintiffs
have identified these stations located in
Cleveland, Elyria, Lorain, Mansfield, Ak-
ron, Dayton, Canton and New Philadelphia
during the time period of 1951 to 1962.
Shell submits the affidavit of Anthony
Nolte who avers, “Based on my knowledge
and review of available records regarding
stations located in these cities during this
time frame, only dealer-operated stations
were identified.” (Shell Ex. 1). Shell as-
serts that this is supported by the deposi-
tion testimony of Todd MecClead, a driver
for Action Qil, one of the plaintiffs herein,
and William Miller, a driver for Huth Oil.
McClead testified, “All the Shell stations
that were service stations back then were
all independent around here.” (Ex. 6 at
96). Miller testified that the Shell stations
were “dealer-owned” rather than “compa-
ny stations.” (Ex. 7 at 88). Nolte avers,
“Dealers. are independent businessmen
and businesswomen who own and control
their own operations and facilities, includ-
ing the ownership and control of the gen-
eration, management, transport, and dis-
posal of the waste oil from their facilities.”
(Nolte aff.) Accordingly, Shell contends

5. Thomas Stepp defines ‘‘salary’”’ as "‘compa-

that no evidence exists to show that it
assumed, or had the authority or obli-
gation to assume responsibility, for the
waste oil generated by the independent
dealers.

Plaintiffs contend there are disputed
facts on this issue as evidenced by the
contradictions in Shell's own affidavits.
Plaintiffs assert that despite Nolte’s aver-
ment that only dealer-operated stations
were at the cities named during the years
1951 to 1962, the affidavits offered by Shell
of James Burkett and Thomas Stepp con-
cede that a Dayton, Ohio Shell station was
operated by Shell during this time frame
and that Shell conducted and controlled
the motor oil change operations there.
Plantiffs assert that these affiants fail to
state where the waste oil from this facility
was disposed.

In its reply, Shell points out that Burk-
ett avers that plaintiffs did not identify
this station as being at issue in this case.

James Burkett is Shell's “Manager-Sal-
ary Stations, Head Office.”® Burkett av-
ers that with the exception of three * ‘con-
ventional' salary stations” Shell has not
conducted oil change operations at its sala-
ry service stations. One of these salary
stations which had the ability to conduct
oil changes is located in Dayton, Ohio at
the 1intersection of Far Hills and Stroop.
He avers that plaintiffs have not identified
these three conventional salary stations as
being at issue in this case. (Burkett aff.).
Stepp, Shell’'s “Manager-Business Market-
ing-Jobber Business,” also avers that none
of the stations in Ohio generally between
1950 and 1970 have been conventional type
company-owned/operated stations with the
ability to change oil with the exception of
the station in Dayton at the location identi-
fied by Burkett. (Stepp aff.).

Because plaintiffs fail to point to evi-
dence contradicting this affidavit testimony
that the Dayton station was not identified
by plaintiffs as having arranged to dispose
of its waste oil at the Site, they have not

ny owned and operated "’ (Stepp aff )
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demonstrated that there is a disputed is-
sue of faet in this regard.

Additionally, plaintiffs argue that Shell's
evidence “regarding independent dealers
does not establish that others controlled
all of the Shell stations and motor oil
changing operations heretofore implicated
in the case by several witnesses and docu-
ments.” (brief at 2). Plaintiffs refer the
Court to their Exhibit A attached to the
brief, “See nexus information attached
hereto as Exhibit A.” (Id at footnote 2).
However, Exhibit A is largely a collection
of unsworn and unathenticated documents
consisting of a “signed statement” of Carl
Stutzman who refused to sign the state-
ment, an incomplete document entitled,
“Estimated Volumes-Laskin Oil,” a Huth
Oil document listing names of companies
for oil pick up and “waste crank case oil,”
portions of interview reports, copies of
ledgers, Action Oil driver logs and Action
Oil receipts. Exhibit A also contains por-
tions of deposition transcripts. Because
plaintiffs fail to identify which of this evi-
dence, even if admissible, or what portions
of the depositions show that Shell owned
or operated some of the stations, plaintiffs
do not satisfy their burden.

{5] Plaintiffs also argue that “certain
other Shell facilities named and implicated
by evidence collected to date have not
been addressed by Shell” However,
plaintiffs do not point to affirmative evi-
dence identifying other facilities. In a
summary judgment proceeding, the mov-
ing party need not disprove the elements
of plaintiffs’ claim nor submit affirmative
evidence that no factual dispute exists but,
rather, need only point to an absence of a

genuine issue of material fact. Celotex,
supra.
Furthermore, plaintiffs assert that

Shell has failed to respond to outstanding
interrogatories and document requests
propounded over three years ago (i.e., in
October 1996) requesting information re-
garding whether and for what time period
Shell operated or controlled any facility in
Ohio from which waste was or may have
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been disposed of at the Site. Plaintiffs
contend that on August 4, 1999, pursuant
to the Case Management Order, it served
Shell with a Notice of Outstanding Dis-
covery Requests which stated that the re-
sponses must be served within 45 days
(pltfs.Ex. B) and that no responses have
been served. Shell replies that since
1995 it has provided plaintiffs with sworn
affidavits and relevant case law showing
that it is not liable for the Site. In this
regard, Shell submits the affidavit of its
attorney, Mary Bittence, who incorporates
two 1995 letters to plaintiffs’ attorney
wherein Bittence states that after re-
searching Shell’s involvement, she con-
cluded that material taken to the Site was
from independent dealers over which
Shell is not responsible and that the evi-
dence submitted to Shell from plaintiffs
did not implicate Shell. Also attached is
a third 1995 letter enclosing Rule 26 vol-
untary disclosures. (Shell reply Ex. 1).
Finally, a November 1998 letter from Bit-
tence to plaintiffs’ attorney attaches affi-
davits and a summary of deposition testi-
mony purportedly demonstrating that
Shell is not liable for waste at the Site.

It does not appear that after having
served their notice on Shell (amongst nu-
merous other defendants), and having re-
ceived no response, plaintiffs have filed a
motion to compel this allegedly outstand-
ing discovery. Thus, this contention will
not defeat summary judgment.

Finally, plaintiffs argue that in General
Electric, supra, wherein the Second Cir-
cuit determined that an oil company is not
liable for the oil waste shipments of its
independent dealers, the court examined
the lease agreements between the dealers
and the oil companies before determining
that the oil companies did not contract
responsibility for waste disposal of the
dealers. Plaintiffs assert that herein Shell
has not provided plaintiffs with copies of
the applicable leases. Again, Shell asserts
that it is not its obligation to disprove the
elements of plaintiffs’ claim. Neverthe-
less, in its reply Shell submits the affidavit
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of Linda Paul, who is employed by an
agency as Supervisor of Contracts and
who conducted a review for records of
Shell’s leases with its independent dealers
in Ohio for 1938 to 1990. Paul avers that
no records for leases were found before
1974 but she incorporates with her affida-
vit a copy of a model service station lease
used by Shell from 1974 to 1990 for its
independent dealers. All the leases she
reviewed contained the same or similar
paragraph stating that Shell does not re-
serve the right to control the operations or
business of the lessee. (reply Ex. 2). Shell
points out that the language of their leases
contained nearly identical language to
those in General Electric. Id at 283.
Therefore, plaintiffs’ assertion in this re-
gard lacks merit.

For these reasons, plaintiffs have failed
to raise an issue of fact as to the liability
for the service stations’ disposal of waste.

(b) the West Third Street Facility

[6] Next, Shell argues that there is no
evidence that it ever contracted or other-
wise arranged for wastes to be transported
to and disposed at the Site from the West
Third Street Facility identified by plain-
tiffs. Shell submits the affidavit of R.H.
Safranek, Terminal Manager of the plant
located at West Third Street in Cleveland,
who avers, “No information or documenta-
tion was found which would indicate that
[Shell’s] Distribution Plant on West Third
Street in Cleveland, Ohio ever sent any
material to Huth Oil Company.” (Shell Ex.
4). Shell also asserts that none of the
plaintiffs testified that they had any knowl-
edge of waste oil being transported from
this facility and disposed at the Site. Shell
points to Gordon Stutzman’s® testimony
that he had no recollection of business
relationships between the facility and
Huth. (Shell Ex. 9 and 10). Another driv-
er for Huth Oil, John Ockenga, also testi-
fied that he did not recall any business

6. Stuizman was apparently a driver for plain-
uffs

between Huth and this facility. (Shell Ex.
8).

Plaintiffs point to portions of an “inter-
view report” of John Ockenga wherein he
apparently 7 states that Shell did blending
of oils at West 3rd, that waste material
picked up “came from off-spec production
at West 3rd and oil changes at the gas
stations” and there “was contaminated die-
sel oil and off-spec blends at West 3rd and
crank case oil at the gas stations.”
(pltfs.Ex. A). Plaintiffs also point to the
unsigned statement of Carl Stutzman that
another driver picked up oil from Shell.
(Id at 1034). The Court agrees with Shell
that the unauthenticated notes of the in-
vestigator’s interview do not create an is-
sue of fact. Moreover, Shell points again
to Ockenga’s deposition testimony that he
did not recall any business with this facili-
ty. (Shell Ex. 8). And, while Stutzman’s
unsigned statement expresses that he
picked up oil from Shell, his deposition
testimony specifically states that he did
not recall any pick ups of waste oil by
Huth from the West Third Street facility
and that he did not recall Huth having
received any “off-spec oil” from that facili-
ty. (Shell Ex. 10).

Therefore, plaintiffs fail to show that the
West Third Street Facility arranged for
disposal of waste at the Site.

(c) the 0il City Facility

{71 Finally, Shell contends that it nev-
er owned a bulk plant facility in Qil City,
Pennsylvania despite plaintiff’s allegation
that Shell owned this facility and arranged
for waste oil from it to be ultimately trans-
ported to the Site. Shell submits the affi-
davit of Robert Dunphy, a Real Estate
Consultant for Shell, who avers that he
conducted a review of the records and con-
cluded that Shell never owned a bulk plant
facility in Oil City, Pennsylvania. (Shell
Ex. 5).

7. It appears that the “interview report” para-
phrases the interviewee’s answers 10 certain
topics posed (pltfs Ex A at 6777)
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Plaintiffs point to what it characterizes
as “an apparent EPA document” (brief at
9) entitled “Estimated VolumesLaskin Oil 8
” -wherein another document is headed
“Shell Oil-Oil City Pennsylvania” and
states, “Laskin picked up about 2,000 gal-
lons twice a year from 1973-80 from the
bulk plant facility.” (pltfs. Ex. A at 1646,
2025). Of course, Shell objects to the con-
sideration of such an unauthenticated doc-
ument. The Court agrees.

Conclusion

For the foregoing reasons, defendant
Atlantic Richfield Company’s Motion for
Summary Judgment and defendant Shell
Oil Company's Motion for Summary Judg-
ment are granted.

IT IS SO ORDERED.
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GENCORP, INC,, Plaintiff,
v.

AIU INSURANCE COMPANY,
et al., Defendants.

No. 5:95CV2464.

United States District Court,
N.D. Ohio,
Eastern Division.

June 2, 2000.

Insured brought declaratory judg-
ment action against liability and excess
insurers, seeking defense costs and/or in-
demnification for losses resulting from en-
vironmental suits. The District Court,
Dowd, J., 970 F.Supp. 1253, granted sum-
mary judgment for excess insurers, af-
firmed 178 F.3d 804. On insured’s motion
for partial summary judgment on issue of
trigger of coverage, the Court held that:

8. Plainiiffs state that Laksin 1s a supplier of
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(1) continuous trigger analysis was appro-
priate, to extent insured could show con-
tinuous damage to property, but injury-in-
fact rather than exposure would be used as
initial triggering event, and (2) “manifesta-
tion theory” was inapplicable in context of
slow release of toxins and clear damage
prior to manifestation.

Order accordingly.

1. Insurance ¢=1832(1)

Under Ohio law, language in insur-
ance contract that is reasonably suscepti-
ble of more than one meaning is construed
liberally in favor of insured.

2. Insurance €22265

Under Ohio law as predicted by feder-
al district court, continuous trigger analy-
sis would be used to determine occurrence-
based liability insurance policies’ coverage
of environmental contamination actions
against insured, to extent insured could
show that property damage was continu-
ous; however, injury-in-fact rather than ex-
posure would be initial triggering event,
since point of initial injury was provable
and use of exposure as triggering event
would conflict with policies’ distinction be-
tween event causing injury and injury it-
self.

3. Insurance 2265

Under Ohio law as predicted by feder-
al district court, “manifestation theory”
was inapplicable to identify trigger for oc-
currence-based liability insurance policies’
coverage of environmental contamination
actions against insured, where contamina-
tion comprised slow release of toxic sub-
stances and contaminated site was clearly
damaged prior to manifestation; instead,
continuous trigger analysis applied to ex-
tent insured could show continuous dam-
age to site.

waste oil 1o Huth.




